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International Judicial Independence

Erik Voeten

Judicial independence strikes at the heart of what is different about a world with
international courts (ICs). International courts have issued over 30,000 legally bind-
ing judgments (Alter 2012). Yet, if international judges were simply “diplomats in
robes,” then these judgments would be unlikely to result in noticeable changes in
the policies and practices of states, even if compliance were perfect.

There is a scholarly consensus that most international courts enjoy a degree
of autonomy within a defined sphere. The literature refers to this alternately as
“constrained independence” (Helfer and Slaughter 2005), “bounded discretion”
(Ginsburg 2005), or the “strategic space” (Steinberg 2004) within which international
judges can freely operate. There is, however, little agreement on who or what defines
the bounds of this sphere or how wide it is or should be. Some argue that the effective
control that states exercise over judges is so minute that international judges should
properly be considered “trustees” (Majone 2001; Alter 2008). Others question the
degree to which ICs do or should enjoy independence (Posner and Yoo 2005;
Carrubba, Gabel, and Hankla 2008). Moreover, there are theoretical debates about
why ICs acquired the independence that they did.

This chapter provides an overview of what we know about international judicial
independence. Rather than offering a summary of individual contributions, I discuss
what I think of as the state-of-the-art answers to some important substantive questions
about international judicial independence. Although I utilize examples from specific
courts and tribunals, my focus is on the general phenomenon of international judicial
independence.

First, what is international judicial independence? Judicial independence refers
to the set of institutional and other factors that, to a lesser or greater extent, allows
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judges autonomy from the preferences of other political actors when these judges
issue legal opinions. How judges will use this autonomy is a separate question.
Second, why do some ICs have a great deal of independence while others do not?
Viable theories of judicial independence should not be based on assumptions that
judges are ontologically inclined to favor greater separation from states, whereas
states have opposite inclinations. Instead, I emphasize the answers offered by two
groups of theories: sociological-institutionalist (or neofunctionalist) and rationalist-
institutionalist (or principal–agent) approaches. Third, what do we know about
the degree to which governments can use control mechanisms to influence judges?
Here, I discuss the various challenges to empirically studying judicial independence.
Finally, does judicial independence increase the effectiveness of ICs? This latter
section highlights fears that the judicialization of politics is met by an increased
politicization of the judiciary.

i. what is judicial independence?

Consistent with Romano (1999), I define international judicial bodies as institu-
tions that are permanent, are established by an international legal instrument, rely
on international law for resolving cases, follow fixed rules of procedure, and issue
legally binding judgments. I generally refer to these bodies as international courts.
Exceptions are the temporary criminal tribunals for Yugoslavia (International Crim-
inal Tribunal for Former Yugoslavia, the ICTY) and Rwanda (International Crim-
inal Tribunal for Rwanda, the ICTR). Although these bodies are not permanent, I
include these tribunals in the discussion.

The common element in all definitions of judicial independence is that it allows
judges to develop legal opinions unconstrained by the preferences of other actors.1

This does not mean that an independent judge “simply applies the law.” In many
cases, there is no such thing as straightforwardly applying settled law to specific
circumstances. Independent judges apply the law as they see fit. Judges may well
be influenced by their own judicial philosophies, cultural biases, or ideological
blinders. Yet, an independent judge is at liberty to ignore the preferences and biases
of outsiders.

The first question to ask is: “From whom are or should the judges be indepen-
dent?” The literature is almost exclusively concerned about the degree to which
ICs are influenced by governments. To the extent that the purpose of international
law is to distinguish itself from interstate diplomacy, this is justified. Yet, interna-
tional judges may be influenced by other actors. For example, nongovernmental
organizations (NGOs) promote the cause of international criminal tribunals by
lobbying governments and intergovernmental organizations for renewed financing,

1 See, for example, article 1.1 of The Burgh House Principles on the Independence of the International
Judiciary (International Law Association 2004): “The court and the judges shall exercise their functions
free from direct or indirect interference or influence by any person or entity.”
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extension of deadlines, and other support (Danner and Voeten 2010). These same
NGOs advocate particular interpretations of war crimes law and issue press releases
demanding convictions or prosecutions (Danner 2006). This results in a potential
threat to judicial independence that has received little attention (Danner 2003),
perhaps because scholars perceive it as more innocuous than government influence
or because both international law (IL) and political science have traditionally been
state-centric disciplines.

Concerns about independence may also arise from a judge’s past actions. For
example, a judge on the Sierra Leone Court was disqualified for statements made
outside the courtroom, and Israel (unsuccessfully) sought to disqualify an Interna-
tional Court of Justice (ICJ) judge for prior involvement in the Israeli-Palestinian
conflict (Shany and Horovitz 2008). Similar issues arise on arbitral tribunals, where
law firms repeatedly seek to appoint the same arbitrator, raising concerns that these
arbitrators may become beholden to law firms that are repeat players.2

Yet, most operationalizations of judicial independence emphasize the institu-
tional separation between governments and international judges. As Curtis Bradley
and Judith Kelley (2008: 120) put it:

Independence [ . . . ] depends on the control mechanisms that a state has over
the decision-making body through its representation on the body, the body’s rules
and procedures, other institutional features such as oversight mechanisms, the
permanence of the delegation, and authority over finances.

The literature highlights a range of potential ex post and ex ante control mecha-
nisms that governments could potentially employ to influence judges (see Helfer
[2006], for a useful overview). Judicial independence is enhanced when govern-
ments have fewer opportunities to affect the selection and tenure of judges, when
judges have more legal discretion, and when judges have more control over material
and human resources (Keohane, Moravcsik, and Slaughter 2000: 459–60). Inde-
pendence may also be affected by the extent to which states indirectly or directly
participate in proceedings, such as through third-party intervention or the appoint-
ments of ad hoc (impermanent) national judges (Posner and Yoo 2005). Others add
that judicial independence increases when governments have less control over the
docket of ICs, for example by granting courts compulsory jurisdiction and allow-
ing unfiltered access to private actors and/or supranational enforcement agencies
(Alter 2006). Finally, governments can constrain ICs by (implicitly) threatening to
override or ignore court decisions or even by threatening to exit the jurisdiction
of a court (Carrubba et al. 2008). Institutional provisions that make noncompli-
ance, override, and exit more difficult can thus enhance the independence of a
court.

2 For example, Opic Karimun Corp. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/14
(pending) and Universal Compression International Holdings, S.L.U. v. Bolivarian Republic of
Venezuela, ICSID Case No. ARB/10/9 (pending).
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A downside of focusing exclusively on formal institutional guarantees is that it
ignores differences between de jure and de facto judicial independence. Studies
of domestic judicial independence have found small correlations between formal
institutional provisions and the degree to which judges are perceived as indepen-
dent by experts (Feld and Voigt 2003). Although I am not aware of similar work
in the international arena, the findings would likely be the same. There are many
institutional carbon copies of the European Court of Justice (ECJ) that clearly
do not enjoy similar levels of de facto judicial independence (Alter 2010). Con-
versely, some courts, like the Inter-American Court for Human Rights (IACtHR), that
appear institutionally dependent, act “as if” they are rather independent (Neuman
2008).

It is thus imperative to avoid conflating institutional safeguards with behavioral
output. Institutional control mechanisms could affect judicial behavior, but the
extent to which they do is a matter of theoretical and empirical debate. First, inde-
pendence does not necessarily imply that judges display impartiality or neutrality in
their rulings.3 The extent to which a court is (perceived as) biased may be a func-
tion of its independence from governments, but it need not be. For example, the
sources of (alleged) bias could be cultural or linked to the professional backgrounds
or predispositions of judges (Voeten 2008). Or governments could perceive courts
as biased because the institutional design differs from those embedded in their own
legal system (Mitchell and Powell 2011). Thus, even de facto autonomous judges
could be biased. This also points to the need to carefully disentangle the question
of whether a judge is independent from the question or whether a judge is making
decisions based on the types of considerations we may believe judges ought to enter-
tain – primarily their understanding of the facts and the law. Judges could decide
cases based on irrelevant considerations, such as their political views or the time
since lunch (Danziger, Levav, and Avnaim-Pesso 2011), absent outside interference.
An independent judge is thus not by definition a good judge; although good judges
tend to be independent.

Second, independence should be distinguished from effectiveness (Staton and
Moore 2011). Indeed, there are fierce debates about the extent to which judicial
independence makes ICs more or less effective. Much of the literature maintains
that independence is the key to the legitimacy and effectiveness of ICs (Helfer and
Slaughter 2005). Yet, some argue that the weakness of political controls makes states
more likely to avoid ICs or disregard their decisions, potentially condemning courts
to irrelevance (Posner and Yoo 2005). There is room for a middle ground in which
there is a politically optimal level of judicial independence, which varies depending
on the political context in which courts operate. The conclusion returns to these
debates.

3 See Haftel and Thompson (2006) for a different view in which neutrality is part of the definition of
independence.
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Given the difficulty of measuring de facto judicial independence, hypotheses
about the behavioral consequences of specific (combinations of) control mecha-
nisms lend themselves better to empirical testing than do hypotheses about the
effects of judicial independence per se. There are also good policy reasons for such
a focus: it is the control mechanisms that we can manipulate, not “judicial inde-
pendence.” Before delving deeper into the behavioral consequences of individual
control mechanisms, it is useful to ponder why some ICs do or do not appear to have
a great deal of independence.

ii. why (no) judicial independence?

Much of the early literature conceptualized the problem of international judicial
independence as a contest between judges interested in expanding the reach of their
court and states eager to rein them in. This literature assumed that judges were
always interested in attracting more cases, expanding their jurisdiction, and inter-
preting treaties broadly. States, conversely, wanted none of that. Different authors
declared different winners, but the devotion to these assumptions (either implicitly
or explicitly) was virtually universal.

Recent research and events have made these assumptions untenable. We now
know that judges vary considerably in the degree to which they prefer their court to
act independently from the raison d’état. The clearest quantitative evidence comes
from the European Court of Human Rights (ECtHR), where votes are observed
(Voeten 2007, 2008), but there is also evidence from the ECJ (Malecki 2009) and
qualitative evidence from other courts (Terris, Romano, and Swiggart 2007; Alter
and Helfer 2010). At least in the ECtHR, this variation among judges is correlated
to variation in the preferences of the governments that appointed them, suggesting
that some governments prefer more activist courts (Voeten 2007).

Even stronger evidence for the latter proposition is that governments with great
regularity voluntarily design, join, and reform ICs with institutional guarantees for
judicial independence. Even after years of experience with a supposedly activist
ECJ, European Union (EU) member states ratified the Lisbon treaty, which del-
egates more authority to interpret human rights provisions. They also designed a
new patent court.4 Hundreds of legally binding findings that states violated the
European Convention on Human Rights did not stop Council of Europe mem-
ber states from designing (1994) and quickly ratifying (by 1998) Protocol XI, which
made the ECtHR’s compulsory jurisdiction and individual appeal mandatory, made
the ECtHR a permanent court, and eliminated a body that filtered case applica-
tions (Drzemczewski 1995). States willingly exchanged the General Agreement on
Tariffs and Trade’s (GATT’s) highly dependent dispute resolution mechanism for
the World Trade Organization’s (WTO’s) much more independent body. They also

4 Note that the ECJ has found that the proposed patent court is in violation of EU law.
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created the International Criminal Court (ICC), which does not only have strong
institutional guarantees for judicial independence but also features an independent
prosecutor.

To be sure, not all governments eagerly embraced these developments, and there
are substantive areas of international politics and regions of the world where ICs
with high levels of judicial independence have barely made a dent (Kingsbury 2012).
Moreover, all ICs continue to have control mechanisms that offer governments at
least the theoretical possibility to influence judicial behavior. Yet, to make any sense
of these developments in the 1990s and 2000s, it must be true that at least some
governments at some times believe that delegating authority to an independent IC
suits their interests just fine.

Two groups of social science theories explain why ICs do or do not obtain judicial
independence. The first set of theories draws from sociological- institutionalism and
neofunctionalism. The second set draws from rational choice institutionalism and
principal–agent theory.

A. Neofunctionalism, Sociological-Institutionalism, and Constructivism

Neofunctionalist, sociological-institutionalist, and constructivist theories highlight
that international courts can expand their autonomy from governments by building
alliances with substate and supranational actors, most notably national courts, civil
society actors, and supranational bureaucracies. This perspective was developed
in the context of the ECJ (Mancini 1989; Weiler 1991; Burley and Mattli 1993;
Alter 1998; Mattli and Slaughter 1998; Stone Sweet and Brunell 1998). The ECJ
made its various constituencies aware of the opportunities that were entailed in
the European Community’s legal system. These constituencies included individual
litigants, national courts, NGOs, and the European Commission. In turn, these
constituents used the ECJ for their own purposes but also strengthened the Court
by increasingly relying on it. In addition to the role of substate, transnational, and
supranational actors, some of these approaches also stressed that the ECJ became
more impervious to political interference by the “shield of domestic norms of rule
of law and judicial independence” (Mattli and Slaughter 1998: 181). Thus, these
approaches maintain that independent domestic courts and strong domestic civil
societies in the member states of those courts are key elements to assuring judicial
independence at the international level.

Alter and Helfer (2010) further elaborate this model in a comparative study of two
institutionally similar courts: the ECJ and the Andean Tribunal of Justice.5 They
argue that ICs are more likely to act autonomously from states when they obtain
“nurturing” from substate interlocutors, such as government officials, advocacy

5 Their dependent variable is expansionist law-making by the court, but their perspective has implica-
tions for independence as well.
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networks, national judges, and administrative agencies. When these substate actors
are sufficiently powerful and supportive, an IC is more likely to exert its author-
ity at the expense of state discretion. The interaction between ICs and substate
actors, especially NGOs, is also highlighted in the literature on international
human rights courts (e.g., Cichowski 2010). Somewhat lacking in this literature
is an examination of the role of business communities in this process, although it is
implied in some neofunctionalist treatments of the ECJ (Stone Sweet and Brunell
1998).

Another extension is the focus on transnational networks of judges, governments,
and nongovernmental actors in shaping constituencies for independent ICs. The law
literature particularly highlights the transnational networks of judges who influence
each other (Slaughter 1994, 2003, 2004; Koh 2004). Transjudicial communication
aids the professionalization of judges and helps socialize them into valuing judicial
independence. It also helps international and national judges build alliances that
can be used to strengthen their respective positions. Such alliances could strengthen
the position of international judges, vis-à-vis governments.

Often, but not always, the neofunctionalist and sociological-institutionalist (or
constructivist6) approaches go together. The neofunctionalist label is used primarily
in the context of EU studies. Neofunctionalists stress that international institutions
are created as solutions to particular problems, something that constructivists or
other theorists applying sociological theories do not always accept (Barnett and
Finnemore 2004). Instead, constructivists highlight that international or domestic
norms can influence states to create and accept independent ICs (Goodman and
Jinks 2004). Similarly, judges can be socialized to value norms of judicial indepen-
dence. Internalization of such norms may shield judges from bending to governmen-
tal pressures. Conversely, social norms play a less prominent role in neofunctional-
ism, although many self-identified neofunctionalist writers incorporate claims about
norms.

The two approaches converge on the argument that the main constraints on
an international court come not from member governments but from pressures
to maintain legitimacy with non-state constituencies and incentives to demonstrate
legal consistency. The latter is a clear driving force for greater judicial independence.
Pressures to satisfy substate, transnational, or supranational actors could be a threat
to judicial independence. After all, these actors may have particular preferences over
legal interpretations that could shape the behavior of ICs. Nevertheless, given that
the literature is almost exclusively concerned with independence from states, this
issue is rarely examined in these terms.

6 I prefer the label sociological-institutionalism because it is essentially an attempt to apply institu-
tional and organizational theories from sociology to the study of international courts, as opposed
to rational choice institutionalism, which applies political economy perspectives. Moreover, not all
authors in this tradition identify themselves as belonging to the constructivist international relations
tradition.
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Member state preferences feature lightly in both approaches. Neofunctional-
ists stress that demands for some form of international court tend to be driven by
transnational (economic) exchanges (Stone Sweet and Brunell 1998). Sociological
approaches highlight that states that have strong domestic adherence to the rule of
law are more likely to delegate authority to ICs (Kelley 2007). Yet, once a court is cre-
ated, member state preferences recede to the background. Member states can inform
court rulings by assisting judges in making better legal judgments. Yet, there are no
explicit theoretical mechanisms that explain why judicial interpretations should
cater to the wishes of member states, although some scholars argue that the mecha-
nisms highlighted by principal–agent theory operate under some circumstances.7 I
now turn to that theoretical framework.

B. Principal–Agent Theory and Rational Choice Institutionalism

A second set of theories argues that the independence of international courts is a
direct function of the contract (treaty) that governments (the principals) agree on
when they delegate authority to an IC (the agent) (e.g., Pollack 1997; Moravcsik
2000). Any treaty is almost inevitably incomplete. An IC can fill in the gaps by
resolving disputes between parties over the application of treaty provisions and by
interpreting treaty provisions that are unclear (Guzman 2008). This informational
rationale provides a weak argument for why courts should be independent: in order
to incentivize judges, it may be advantageous to grant judges some independence.

A stronger (and more common) case for judicial independence is that it helps
solve both domestic and international commitment problems. Treaties are generally
commitments to policy reform. Yet, both domestic and international actors may be
uncertain whether such commitments will be followed up by true reform. Delegation
to an independent court increases the credibility of that commitment. It may thereby
allow more cooperation than would be otherwise possible. The credibility of the
commitment that states make is only increased if the delegation is meaningful and
if there are nontrivial exit costs. Indeed, the logic of this argument stipulates that
there are benefits to incurring sovereignty costs.

For example, delegating authority to an independent court increases the cred-
ibility of the commitment by the powerful that they will not exploit their more
vulnerable counterparts in a cooperative agreement. The more independent a court
is, the less likely its decisions cater to the wishes of powerful states. Consequen-
tially, less powerful states should insist on greater independence at the design stage.
This makes an independent court useful in order to persuade the less powerful to
cooperate in the first place (e.g., Ikenberry 2001).

7 For example, Alter (2010, 2012) argues that courts that primarily engage in dispute settlement and
administrative review have a principal–agent relationship with states, whereas courts that primarily
engage in enforcement and constitutional review activities are characterized by a trustee relationship.
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Others focus on how international judicial independence increases the credibility
of domestic policy reforms. For example, new democracies may signal that they are
committed to upholding human rights by ratifying a human rights treaty. They could
increase the credibility of that commitment by delegating authority to an indepen-
dent regional court (Moravcsik 2000). This also has an international dimension: it
may increase the perception of others that these governments are committed to a
regional integration effort and perhaps make actors more likely to make long-term
investments (Farber 2002).

Similarly, the ICC may serve as a way for governments engaged in civil conflicts
to make commitments to ratchet down violence and start peaceful negotiations
(Simmons and Danner 2010). The ECJ may help reassure EU states that the costly
domestic policy reforms they implement are also implemented by other states,
thus allowing them to reap the benefits of policy coordination. Delegation to an
independent investment tribunal could spur foreign direct investment (Allee and
Peinhardt 2011). Governments also use judgments by independent international
tribunals to explain to their domestic publics why they have to maintain an unpopular
policy (Reinhardt 2002), thus potentially alleviating fears that cooperation will stop
due to domestic opposition.

Thus, an independent court may confer benefits upon a state even if it occasionally
rules against that state. Consequentially, if powerful states comply with a court ruling
while expressing their displeasure, then this does not necessarily mean that the
state wished that the court were less independent. The occasional cost of judicial
independence may be worth the benefits of sustaining cooperative agreements or
the enhanced perceived commitment to domestic policy reform. If there were no
cost associated with delegating authority, then states could not reap the gains of
delegation.

Yet, both principal–agent and legal theorists also argue that states generally design
some control mechanisms in treaties that introduce some limits to judicial indepen-
dence (Cogan 2008). Most principal–agent approaches assume that some conflict of
interests exists between the principals (usually, although not necessarily, states) and
the agents (judges). Without any control mechanisms, the agents could impose pol-
icy adjustments on states whose costs well exceed the informational and credibility
benefits of an independent court. Thus, states tend to ensure that at least “fire-alarm”
controls are built into a treaty, which can be triggered if judges exceed the bounds of
their delegated authority. Obviously, the stronger the control mechanisms, the less
credible the commitment. Politically optimal treaties weigh the benefits of increased
commitment against the anticipated losses in policy autonomy.

C. Differences and Similarities Between the Two Approaches

The two theoretical approaches emphasize different actors and mechanisms, but
they are not always inconsistent with each other. For instance, it is plausible to
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devise a theory in which the initial act of delegation is motivated primarily by the
desire of governments to make credible commitments, whereas the operation of the
court is shaped by dynamics stressed by neofunctionalists. At the same time, we
should not overstate the complementarity of the approaches. Neofunctionalists may
contend that they never said that state interests do not matter, just as principal–agent
theorists can declare the compatibility of their approach with non-state interlocutors.
Yet, emphasis is important.

First, if the design of independent judicial institutions were primarily driven by
member states’ desires to make credible commitments, then the explanation for why
judicial independence exists is “intergovernmentalist” (to borrow another term from
EU scholarship). That is, what really matters are the grand bargains between states
(treaties), not the actions of judges or supranational bureaucracies. One could argue
that substate and supranational actors define the need for governments to make
credible commitments in the first place by bringing human rights or international
norms onto the agenda. This does not contradict liberal intergovernmentalism,
which argues that the preferences of states are shaped by the preferences of domes-
tic and transnational social actors concerning the management of interdependence
(Moravcsik 2012). A distinct neofunctionalist argument is that international judges
themselves strategically construct their independence through Marbury v. Madison
type rulings (e.g., Alter 2006). In principal–agent theory, judges may have con-
siderable independence to interpret treaties, but they cannot themselves redefine
the terms of their contract. Some rational choice models stipulate how courts can
enhance their authority by strategically earning the trust of a government’s public
(Carrubba 2009). Such models defy easy labeling, in that they highlight the central-
ity of the initial act of delegation while acknowledging that endogenous change can
occur afterwards.8

Second, neofunctionalists assign little causal importance to formal institutional
control mechanisms. Some scholars conclude that delegation and abdication are
equivalent (Majone 2001; Alter 2008). By contrast, principal–agent theorists argue
that governments will use the available formal institutional control mechanisms to
influence judicial behavior. This is an empirical question and the topic of the next
section.

iii. do governments influence judicial behavior?

To what extent do the institutional mechanisms designed to shield judges from
government influence do so successfully? Alternatively, to what extent do the insti-
tutional mechanisms that are supposed to grant governments some influence over
judicial behavior indeed have that effect? Scholars with realist inclinations are

8 A limitation is obviously that these models would have to contain an argument explaining why rational
states could not foresee this development.
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skeptical that formal institutions can protect judges from political influence. They
argue that, given the anarchical nature of the international system, international law
works only if it fits the purposes of powerful states (Goldsmith and Posner 2005). If
judges go against these wishes, they risk being punished or ignored.

Conversely, neofunctionalists are skeptical that even formal control mechanisms
give states much power. These scholars claim that tools such as appointments, third-
party observations, or threats of override and noncompliance are rarely credible
means of influencing judges (e.g., Alter 2008; Stone Sweet and Brunell 2012). By
contrast, rational-institutionalists argue that the degree of government influence is a
direct function of institutional design. Where judges are well insulated, government
influence should be minimal, but governments will and can use control mechanisms
to shape how international judges behave.

Evaluating these alternative approaches requires us to engage a complex coun-
terfactual: does observed court behavior differ from what it would have been if the
preferences of political actors were inconsequential? We could overestimate govern-
ment influence if the revealed preferences of governments happened to coincide
with what the law demands. Alternatively, we may underestimate the influence of
governments if judges anticipate how governments would respond if judges applied
the law as they saw it. For example, the observation that the WTO’s Appellate
Body (AB) is restrictive in incorporating broader public international law may be
attributable to expectations about government responses. Or, it could reflect a gen-
uine belief among AB members that these general principles of international law
ought not to be used when interpreting the WTO law (Pauwelyn 2001). The lat-
ter interpretation would be consistent with the sociological approach, whereas the
former would reflect a principal–agent logic. Empirically, they are difficult to dis-
entangle.

A starting point for any analysis is a precise theoretical statement of how govern-
ments can affect something that judges want. I organize the discussion based on the
three most common types of arguments: that governments can affect the careers of
judges, that governments affect the policy implications of judicial decisions through
noncompliance or override, and that governments can affect the support for the
legitimacy of the institutions judges serve on.

A. Appointments and Careers

The first set of control mechanisms presumes that judges, like everyone else, care
about their careers (Posner 1993). The assumption is not that their only concern is
career advancement but that they are sensitive to personal success and that govern-
ments have a decisive say in this (Voeten 2009). First, governments can select judges
whom they expect to make decisions that match perceived government interests.
This type of selection is common in many (although not all) advanced democra-
cies and, presumably, in less liberal states. The international judicial appointment
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process is widely considered to be highly political (Mackenzie and Sands 2003).
For example, governments more favorably disposed toward European integration
appointed more activist judges on the ECtHR (Voeten 2007). Governments care-
fully interviewed candidates for the WTO’s AB with an eye to ensuring that the can-
didate’s interpretation of the law matched theirs (Steinberg 2004; Elsig and Pollack
2011). International Court of Justice judges appear to vote in ways that resemble the
interests of the country from which they originate (Posner and de Figueiredo 2005).

An obvious limitation of the selection mechanism is that governments have imper-
fect ex ante information about how judges will behave while on the bench, although
they may be able to make reasonable inferences from past behavior, interviews,
or the political and professional backgrounds of prospective international judges.
Another common objection is that it is difficult to stack an international court with
like-minded judges, given that the appointment process involves multiple govern-
ments. This is true, but only because governments have heterogenous preferences
over how independent they would like a court to be. There is no coordination
problem. If all governments truly wished the ECJ to become less activist, it would
be individually rational for each government to appoint a conservative diplomat.
That is, the optimal appointment strategy for each government is to pick its most
favored candidate, regardless of what other governments do. The exceptions are ICs
in which judicial candidates are elected by majority vote, such as on the ICC and
ICJ (i.e., not one-state-one-judge), or where candidates are subject to the approval of
key member states (as in the WTO). In the former case, there is some evidence that
international norms as to what an appropriate international criminal judge should
be are important (Danner and Voeten 2010). In the latter case, the de facto veto
power of the EU and the United States likely keeps some adventurous judges from
being considered for the WTO’s AB (Elsig and Pollack 2011).

Although there is ample evidence that politics shapes the appointment process,
it is less clear that this affects judicial independence per se. The appointment pro-
cess is highly political in many countries, with courts that are widely perceived as
independent, including in the United States. A normative advantage of a politi-
cal appointment process is that it makes general tendencies in judicial behavior
responsive to (democratic) politics. These accountability advantages accrue to the
extent that partisan politics shapes the appointment process. That is, the ideologi-
cal views of the winners of elections get greater representation on the courts than
those of the losers. Normatively, the law literature is troubled by such appointments
because they do not always advance the most qualified candidates for international
judgeships.9 Threats to judicial independence are more severe when governments
stack the courts with diplomats prone to protect national interests. The evidence sug-
gests that both types of political appointments occur, although the partisan variant

9 The most systematic empirical overview that examines the characteristics of international judges
across courts is Terris et al. (2007).



International Judicial Independence 433

appears more common than the diplomatic appointment (Voeten 2009). At the same
time, as credible commitment theories suggest, some governments have incentives
to deliberately appoint judges who are likely to display an independent attitude
(Voeten 2007).

Second, governments may use (threats of) ex post sanctions and rewards. This
is a more serious threat to judicial independence. It implies that governments can
influence judges to make their preferred choice on specific cases. The most obvious
“carrot” is reappointment. For example, ECtHR judges have six-year renewable
terms. There is some evidence that judges who reach the mandatory retirement
age when their terms expire are more willing to find violations against their own
governments (Voeten 2008). Terris, Romano, and Swiggart (2007: 125) quote an ECJ
judge who has precisely that fear if dissents were allowed:

You would have the situation where judges start writing opinions before their
mandate expires or before they are asked to resign. Whatever you do then is wrong:
if you go against the government because now you are just doing it in order to show
that you’re independent. And if you go for the government, it’s because you want
to be reappointed. It opens up all these sorts of nasty speculations.

There are also some isolated examples of judges who have been fired for voting
against their governments, although most cases of nonrenewal appear motivated by
partisan politics or poor performance (Voeten 2009). There are also anecdotes that
incurring the wrath of powerful states may shorten the career of judges, such as
the speculation that the United States helped ensure that ICJ judge Christopher
Weeramantry (Sri Lanka) was not reelected following his opinion in the Nuclear
Weapons case.

Regardless of reappointment, international judicial careers depend heavily
(although not exclusively) on government recommendations. Judges frequently
move across ICs (Terris et al. 2007) or return to prestigious national posts. Thus,
even in the absence of reappointment concerns, career incentives could motivate
judges. Precisely how this plays out depends on government preferences. In order to
be nominated for prestigious appointments, a judge from one country will need to
demonstrate her independence from the raison d’état, whereas a judge from another
country has incentives to behave in the opposite manner.

Nongovernmental organizations widely lament the degree to which politics
impede the installment of international judges. They advocate, with some success,
reform of such procedures (Interights 2003). For example, the ECtHR will move
from six-year renewable terms to nine-year nonrenewable terms. Many of the newest
courts deviate from the one-state-one-judge principle and/or the right of govern-
ments to pick the national who will serve on the court. Some courts use competitive
elections, whereas others use independent selection committees (Voeten 2009).

On the one hand, this suggests that government control over the career oppor-
tunities of international judges is perceived to be a genuine threat to judicial
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independence. On the other hand, the occasional successes of NGOs validate the
insights that transnational networks and the norms they advance carry weight. More-
over, while there is certainly evidence that the appointment and reappointment
process is political and shapes judicial behavior to some degree, the size of the
effects found in the literature so far is modest (Voeten 2008).

B. The Implementation of Judgments

A second set of control mechanisms focuses on the notion that judges care about
the implications of their decisions. This does not mean that judges are simply
“legislators in robes,” as some political scientists assume. Rather, among the many
motivations that judges have is that they would generally like to see that their
judgments are implemented. Moreover, it assumes that governments can influence
the consequences of decisions because they control implementation or because
they can use legislative override. Legislative override is not always credible as it
often requires unanimous consent of treaty parties. Indeed, it may be too hard to
overturn the implications of international court decisions. As a WTO AB judge puts
it: “Normally, in constitutional systems around the world, there is somebody who can
correct the judges. In Geneva, that is not possible” (quoted in Terris et al. 2007: 128).

In some cases, override is easier. For example, the North American Free Trade
Agreement parties can issue an interpretation of the treaty that may be binding on
tribunals, even in pending cases.10 This situation is somewhat unusual, however.
For most IC judgments, the threat of legislative override is small.

All courts rely on states to implement their decisions. At the WTO, states may
accept retaliatory sanctions rather than implement the policy remedies demanded by
panel rulings. This is consistent with the WTO regime, but the Dispute Settlement
Understanding suggests a preference that states to remove or amend those measures
found to be WTO-inconsistent (Jackson 2004). Even if formal override is impossible,
states can sometimes use their power to effectively persuade a panel to alter its
previous decisions. For example, the WTO’s AB retreated from its decision to accept
amicus briefs from NGOs after considerable outcry from states (Dunoff 2004).

International criminal tribunals depend on states to capture indicted war crimi-
nals (Meron 2005). For ICJ rulings to be effective, states have to continue to accept
its compulsory jurisdiction and, more importantly, implement its decisions. Com-
pliance with ICJ decisions is relatively high, but imperfect (Paulson 2004). As it is
with the ECtHR and IACtHR, partial compliance appears to be commonplace (Von
Staden 2009; Hillebrecht 2010; Hawkins and Jacoby 2011). Even the ECJ, which is
embedded in the strongest supranational organization, is not immune to issues of
noncompliance. About one out of every eight infringement judgments required at

10 See, ADF Group v. United States of American, 18 ICSID Rev. 195 (2003).



International Judicial Independence 435

least a second ruling because states did not comply with the first (Börzel, Hofmann,
and Panke 2009).

A debate in the pages of the American Political Science Review illustrates the
difficulties of evaluating claims about the effects of (threats of) noncompliance on
judicial behavior. In a 2008 article, Clifford James Carrubba, Matthew Gabel, and
Charles Hankla (CGH) found that the ECJ is significantly more likely to find in
favor of a plaintiff the more that third-party (government) observations favor the
plaintiff. CGH interpret this as evidence that the threat of legislative override affects
ECJ behavior. Moreover, there is an additional effect of third-party observations
when a government is a litigant. CGH argue that the ECJ depends on third-party
enforcement of its decisions. Government litigation supported by many other gov-
ernments makes such third-party enforcement more credible. This suggests that
the ECJ takes the likelihood of compliance into account when ruling against a
plaintiff.

In a response article, Alec Stone Sweet and Thomas Brunell (2012) reanalyze
CGH’s data and conclude that, “neofunctionalism wins in a landslide.” They find
that legislative override is not a credible threat. There are no qualitative exam-
ples of legislative override in CGH’s data. Moreover, there are no cases in which
government observations approach unanimity, the threshold for legislative override
in virtually all the cases in the data. Stone Sweet and Brunell also observe that,
on average, member state observations tend to favor the European Commission as
frequently as the plaintiff (i.e., states frequently file in favor of more active enforce-
ment). Stone Sweet and Brunell interpret the correlation between member state
observations and ECJ rulings as evidence that the Court exercises “majoritarian
activism.” This refers to the tendency of the ECJ to rule against a plaintiff when its
policies are out of sync with regulations in place in a majority of the other EU states
(Maduro 1998). In this conceptualization, the ECJ acts as an agent of the majority
of EU states when the majority cannot pass its preferred policies and regulations
through the regular channels.

Although Stone Sweet and Brunell (2012) make a strong case on override, the argu-
ment with regard to compliance is less easily settled. For example, it is not entirely
clear what would motivate independent judges to assume the role of “majoritarian
activist.”11 It could be that the judges see member state observations as simple pieces
of information that they deem relevant because they conceive of EU law as a living
instrument that should be interpreted in light of developing practices and norms.
Yet, it is also consistent with a model in which judges are swayed by the revealed

11 Note also that government observations rarely constitute a majority of member states. So, the criticism
that they leverage against CGH’s override mechanism also applies to the majoritarian activism story.
Moreover, observations are not equivalent to notifications that states have similar policies (which are
collected by the Court through other means).
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preferences of member states because they fear non-compliance.12 This observa-
tional equivalence illustrates the point made at the beginning of this section about
the difficulties of establishing the counterfactual.

C. Institutional Support and Legitimacy

A third argument is that judges care about the legitimacy of and support for the
institution on which they serve. Governments can affect this by withholding funds
or other support. They may also explicitly delegitimize the court or court decisions.
This is a more general version of the argument in the previous subsection. Here,
judges are not just concerned with the immediate consequences of their decisions
but whether decisions undermine diffuse support for a court. Ultimately, a lack of
diffuse support can also undermine the ability of courts to enforce compliance with
decisions or extend their authority.

The literature suggests that (international) courts build up legitimacy by bal-
ancing the need to hand down legally consistent opinions with the need to hand
down opinions that are implemented (Kelemen 2001; Carrubba 2005; Vanberg 2005;
Staton and Vanberg 2008; Dothan 2011). Courts lose legitimacy when they hand
down opinions that are routinely or openly ignored. Yet, they also lose legitimacy
when they hand down opinions that blatantly defy the law that the court is charged
to interpret or that otherwise upset the broader membership of the court.

For example, Smith (2003) argues that the WTO’s AB encourages participation
of states as third parties not just because it is concerned about noncompliance but
also because it desires information on how a decision will be received by the WTO
membership as a whole. Similarly, Busch and Pelc (2010) find that WTO panels
invoke judicial economy to politically appease the wider WTO membership and
not just to gain the litigants’ compliance in the case at hand.

There is at least suggestive evidence that other courts are similarly sensitive to the
revealed preferences of member states. For example, the ECtHR’s Grand Chamber
recently reversed an earlier decision by its Second Chamber that Italy’s policy of
hanging crucifixes in classrooms was a violation of the ECHR. An unprecedented
number of states joined Italy in its appeal as third parties. Most of these third-party
states did not have similar laws as Italy but objected to the activism the Court
exhibited in this ruling. The notion that courts need to maintain the diffuse support
of member states to remain effective is an alternative explanation for CGH’s findings

12 Although the European legal system does not formally recognize the principle of stare decisis, ECJ
decisions set informal precedents and can thus have consequences for third-party states. If large num-
bers of states object, judges may fear that states will not implement the decisions or will otherwise
undermine the court. Conversely, if large numbers of states support a prospective finding, the like-
lihood of compliance is high as states may engage in third-party enforcement. Alternatively, if the
majority of states disapprove of the ECJ’s decision, it may lose diffuse support, as discussed in the next
subsection.
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and is consistent with the observation of majoritarian activism, although it does not
follow directly from neofunctionalism.

Neofunctionalists and sociological-institutionalists generally agree that ICs rely
on legitimacy to achieve their goals. However, they emphasize that courts do so
not just by catering to the wishes of member states but also by building up support
from domestic publics and substate actors (Cichowski 2004; Alter and Helfer 2010).
For example, Cavallaro and Brewer (2008) argue that the ability of the IACHR to
effectively compel compliance depends upon media attention and domestic public
support for their decisions. This may travel to other courts. For example, the British
media vigorously attacked the ECtHR for finding that a law that prohibits prisoners
from voting violates the ECHR.13 This put enormous pressure on British politicians.
The U.K. House of Commons voted to extend the ban with a 212-vote majority, in
open defiance of the Court’s judgment.14

Research into the behavioral consequences of concerns about diffuse public
support is common in the study of domestic courts, especially the U.S. Supreme
Court. For example, evidence indicates that public discontent creates an incentive
for the Court to exercise self-restraint (Clark 2009). Relatively few studies examine
this question in a systematic, empirical way for ICs. Studies in the mid-1990s found
that the ECJ was too obscure to build much public support and that few people
were willing to accept controversial decisions (Caldeira and Gibson 1995; Gibson
and Caldeira 1995, 1998).

There is considerable room for further empirical work that analyzes the relation-
ship between IC decisions and diffuse support among states, non-state actors, and
the public.

D. Summary

The increase in the number of IC decisions has been met by an increase in the
number of studies that examine whether these decisions were shaped by political
actors. Nevertheless, there are still many unexplored areas. In particular, there is con-
siderable room for more systematic, empirical, quantitative, and qualitative research
into how courts build up diffuse support from member states, NGOs, and domestic
publics.

There is a danger that this empirical work will be overly focused on the “agent–
trustee” debate. Both terms have connotations that easily lend themselves to straw-
men constructions. The term “agent” is sometimes portrayed as equivalent with
“diplomat in robes,” even if principal–agent theories stipulate that judges have

13 For example, the Daily Mail (Slack 2011) published a piece questioning the competence of each
individual ECtHR judge.

14 The likely consequence of consistent noncompliance is extensive lawsuits by British prisoners, forcing
the U.K. government to pay monetary compensation to prisoners.
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constrained independence. Conversely, the term “trustee” can be interpreted as
meaning that judges operate in splendid isolation, even if the theories on which
the trustee claim is based hinge on the social and political context in which courts
operate. There is no evidence that international judges operate “as if” they were
diplomats, and there is plenty of evidence that judges are acutely aware of the
political context in which they operate. This makes the straw-men versions of either
side of the agent–trustee dichotomy easy to falsify.

A more productive avenue for empirical research is to focus on theoretically
motivated questions about the effects of specific institutional features on judicial
behavior. These questions should not just emphasize the agent–trustee spectrum
but also the relationship between judicial independence and effectiveness. This is
the topic of the final section.

iv. conclusion: does judicial independence

increase effectiveness?

Judicial independence is frequently cited as a necessary condition for the effec-
tiveness of ICs (Helfer and Slaughter 1997; Keohane et al. 2000). If governments
establish ICs to make credible commitments, then they want these courts to be inde-
pendent. A court that would simply cater to the wishes of governments would not
enhance the credibility of any commitment and thus would not serve the purposes of
governments. Moreover, sociological institutionalists add that the normative appeal
of judicial independence enhances the legitimacy of courts.

By contrast, Posner and Yoo (2005) are more skeptical of the value of independent
ICs. They acknowledge that independent courts offer benefits by providing a more
consistent jurisprudence and avoiding the transaction costs of constructing ad hoc
tribunals. Yet, they argue that the costs often outweigh these benefits. In particular,
judges might decide cases in a manner that is inconsistent with states’ interests. This
may lead states to ignore or defy ICs. Posner and Yoo (2005) are also skeptical that
formal guarantees of independence actually make courts impartial. For example,
Posner claims that states stopped using the ICJ largely because the judges did not
apply the law impartially (Posner 2006). Posner and Yoo (2005) find that, outside the
European context, independent ICs are not generally more effective.

A growing literature suggests that there may be politically optimal levels of judi-
cial independence. These arguments accept that courts require a certain level of
independence in order to be effective in settling disputes and applying law. Yet,
they also argue that there can be such a thing as too much judicial independence
or, more generally, overlegalization in international politics. For example, Helfer
(2002) has argued that human rights law can become overlegalized, using the exit
of three Caribbean states from the IACHR regime over a death penalty ruling as
an example. The IACHR has been accused of too independently interpreting inter-
national law in ways that are out of touch with the preferences of regional actors,
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thus undermining the effectiveness of the inter-American human rights system
(Neuman 2008).

Formal models have shown how strong ICs can induce parties to reveal less infor-
mation in pretrial bargaining, reduce the probability of pretrial settlement, and lead
to dangerous brinkmanship (Gilligan, Johns, and Rosendorff 2010). Consequen-
tially, independent courts can be particularly harmful in situations of uncertainty or
incomplete information. Other models stress that politically optimal levels of judi-
cial independence depend on the heterogeneity in the preferences of the relevant
actors (Hanssen 2004).

Cogan (2008) has argued that the limited power of control mechanisms hinders
ICs but that the solution is not more state control but more competition among ICs.
Presumably, this would keep in check the desire of ICs to expand their mandates by
offering states the option to forum shop. Effectively, however, this would amount to
more state control as it allows them to check their venues strategically (Busch 2007).

What these arguments have in common is their agreement that there is such a
thing as an IC that is too independent. If politics becomes overly judicialized, the
politicization of the judiciary likely follows (Ferejohn 2002). Both theoretical and
empirical work should further explore the determinants of politically optimal levels
of international judicial independence.
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Mohr Siebeck), pp. 111–42.

Posner, Eric A., and Miguel F. P. de Figueiredo (2005). “Is the International Court of Justice
Biased?” Journal of Legal Studies, Vol. 34, No. 2, pp. 599–630.

Posner, Eric A., and John C. Yoo (2005). “Judicial Independence in International Tribunals,”
California Law Review, Vol. 93, No. 1, pp. 1–74.

Posner, Richard A. (1993). “What Do Judges and Justices Maximze? (The Same Thing
Everybody Else Does),” Supreme Court Economic Review, Vol. 3, pp. 1–41.

Reinhardt, Eric (2002). “Tying Hands without a Rope: Rational Domestic Response to Inter-
national Institutional Constraints,” in Daniel W. Drezner (ed.), Locating the Proper Author-
ities: The Interaction of Domestic and International Institutions (Ann Arbor: University of
Michigan Press), pp. 77–104.

Romano, Cesare P.R. (1999). “The Proliferation of International Judicial Bodies: The Pieces
of the Puzzle,” New York University Journal of International Law and Politics, Vol. 31,
No. 4, pp. 709–51.

Shany, Yuval, and Sigall Horovitz (2008). “Judicial Independence in The Hague and
Freetown: A Tale of Two Cities,” Leiden Journal of International Law, Vol. 21, No. 1,
pp. 113–29.

Simmons, Beth A., and Allision Danner (2010). “Credible Commitments and the Interna-
tional Criminal Court,” International Organization, Vol. 64, No. 2, pp. 225–56.

Slack, James (2011). “Named and Shamed: The European Human Rights Judges Wrecking
British Law,” Daily Mail, Mail Online, February 5.

Slaughter, Anne-Marie (1994). “A Typology of Transjudicial Communication,” University of
Richmond Law Review, Vol. 29, No. 1, pp. 99–138.

(2003). “A Global Community of Courts,” Harvard International Law Journal, Vol.
44, No. 1, pp. 191–220.

(2004). A New World Order (Princeton, NJ: Princeton University Press).
Smith, James McCall (2003). “WTO Dispute Settlement: The Politics of Procedure in Appel-

late Body Rulings,” World Trade Review, Vol. 2, No. 1, pp. 65–100.
Staton, Jeffrey K., and Georg Vanberg (2008). “The Value of Vagueness: Delegation, Defi-

ance, and Judicial Opinions,” American Journal of Political Science, Vol. 52, No. 3,
pp. 504–19.

Staton, Jeffrey K., and Will H. Moore (2011). “Judicial Power in Domestic and International
Politics,” International Organization, Vol. 65, No. 3, pp. 553–87.

Steinberg, Richard H. (2004). “Judicial Lawmaking at the WTO: Discursive, Constitu-
tional, and Political Constraints,” American Journal of International Law, Vol. 98, No. 2,
pp. 247–75.



444 Erik Voeten

Stone Sweet, Alec, and Thomas Brunell (1998). “Constructing a Supranational Constitution:
Dispute Resolution and Governance in the European Community,” American Political
Science Review, Vol. 92, No. 1, pp. 63–81.

(2012). “The European Court of Justice, State Non-Compliance, and the Politics of
Override: Reply to Carruba, Gabel, and Hankla,” American Political Science Review, Vol.
106, No. 1, pp. 204-13.

Terris, Daniel, Cesare P. R. Romano, and Leigh Swigart (2007). The International Judge:
An Introduction to the Men and Women Who Decide the World’s Cases (Lebanon, NH:
Brandeis University Press).

Vanberg, Georg (2005). The Politics of Constitutional Review in Germany (New York:
Cambridge University Press).

Voeten, Erik (2007). “The Politics of International Judicial Appointments: Evidence from
the European Court of Human Rights,” International Organization, Vol. 61, No. 4,
pp. 669–701.

(2008). “The Impartiality of International Judges: Evidence from the European Court
of Human Rights,” American Political Science Review, Vol. 102, No. 4, pp. 417–33.

(2009). “The Politics of International Judicial Appointments,” Chicago Journal of
International Law, Vol. 9, No. 2, pp. 387–406.

Von Staden, Andreas (2009). Shaping Human Rights Policy in Liberal Democracies: Assessing
and Explaining Compliance with the Judgments of the European Court of Human Rights,
Princeton University, Princeton, NJ, Ph.D. dissertation.

Weiler, J. H. H. (1991). “The Transformation of Europe,” Yale Law Journal, Vol. 100, No. 8,
pp. 2403–83.




