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2 Who is running the international
criminal justice system?
allison danner and erik voeten

On May 25, 1993, United Nations Security Council resolution
827 established the International Criminal Tribunal for the former
Yugoslavia (ICTY) “for the sole purpose of prosecuting persons
responsible for serious violations of international humanitarian law
committed in the territory of the former Yugoslavia.” The limited
geographic and temporal focus of the ICTY belies its importance in
the development of international criminal law. As the first interna-
tional tribunal since the Nuremberg Tribunals to interpret the crimes
of genocide, crimes against humanity, and war crimes, the ICTY and
the subsequently established Rwandan Tribunal (ICTR) have devel-
oped an enormous new body of international law, spanning substantive
criminal principles, procedural rules, and sentencing practices (Danner
2006). These courts have concluded, for example, that genocide can
be committed through the crime of rape, that civilians – and not just
military leaders – can be convicted under the theory of “command
responsibility,” and that war crimes can be committed during civil
wars.1 All of these conclusions represent a significant expansion of the
legal texts that formed the basis of their decisions. Moreover, most
of these principles have become entrenched in the permanent Interna-
tional Criminal Court (ICC), thus ensuring their influence well beyond
their original limited purpose.

The judges at the ICTY and the ICTR have thus played a central
role in a task that is traditionally reserved for states: the creation of
international law. As such, the questions that motivate this book are
acutely relevant: Who are these judges? Where does their authority

We appreciate comments and suggestions from Karen Alter, Maximo Langer,
the editors of the volume, and the participants in the Global Governors
workshops.

1 The ICTR statute is more explicit than the ICTY statute on the civil war issues
as it includes crimes committed in violation of Common Article 3 of the Geneva
Conventions.
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come from? How do they accomplish their goals? Whose interests are
they serving? What are the theoretical mechanisms of accountability
and when, if ever, have they been activated?

These questions have not yet been adequately addressed in the lit-
erature. Although there is a lively academic debate about the role of
international courts (Helfer and Slaughter 2005; Keohane et al. 2000;
Posner and Yoo 2005; Reus-Smit 2005), it has tended to treat interna-
tional criminal tribunals as an afterthought, perhaps because they do
not neatly fit the categories of supranational adjudication or interstate
dispute resolution bodies. Moreover, individual judges (or prosecu-
tors) rarely feature in these debates.2 Instead, international courts are
treated as black boxes that form either a solution to a particular func-
tional problem that states face (in rational institutionalist approaches)
or pieces of evidence for the existence of a “justice cascade” (Lutz and
Sikkink 2001) (in sociological or ideational approaches). As with the
other aspects of global governance studied in this volume, the agents
in the process have not been made central to the analysis (see Avant,
Finnemore, and Sell, this volume).

Despite this lack of attention, however, we suggest that both the
rationalist and constructivist schools of thought offer useful insights
into the origins of the authority of judges and the functioning of
accountability mechanisms. From the sources of authority outlined
in chapter 1, rationalists stress delegation by states and suggest that
judges can and should be held accountable by these same states. Soci-
ological approaches stress expertise and principles as the ultimate
sources of judicial authority on international criminal law and point
to a disaggregate set of actors that comprise international society as
the ultimate guardians of accountability. We derive a set of observ-
able implications from these theoretical starting points and offer a first
empirical investigation of the agency of international criminal judges.
Our analysis focuses first on the selection process, in which govern-
ments play a direct role. We investigate the professional, national, and
personal backgrounds of judges and candidates for judgeships in order
to better understand who is deemed appropriate by governments for
running the international criminal justice system. We also study the
extent to which governments use reelection as a tool to hold judges

2 Most of the literature in political science has focused on the creation of ICTs as
opposed to their agency (Rudolph 2003) or their effectiveness (Bass 2000).
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accountable. We then turn to an analysis of how the personal, national,
and professional identities of judges influence their decisionmaking in
the court.

Theoretically, our findings are a mixed bag. As would be expected by
rationalists, powerful states are vastly overrepresented on the tribunals
and have succeeded in influencing the course of judicial decision-
making in various ways. Moreover, there is evidence that governments
do use oversight. For example, ICT judges lose their jobs in elections
more frequently than is commonly asserted. At the same time, however,
we also find evidence for some of the propositions derived from con-
structivist approaches. Perhaps most notably, while ICT judges were
initially a diverse lot of diplomats, academics, and national judges, it
appears that governments have arrived at a common understanding of
what the background for an international criminal judge should be:
a national-level appellate judge with extensive international human
rights experience. We suggest that the move toward judges with trial
experience was motivated by concerns about the inefficiency of ICTs.
Indeed, instances in which judges were not reelected appear motivated
by poor performance rather than the content of decisions. That states
appeared almost exclusively motivated by efficiency in holding judges
accountable left judges relatively free to develop legal norms and per-
haps cater to an NGO constituency that did care deeply about legal
norm development.

We also find interesting effects in the social interaction of judges.
For instance, the likelihood that a judge will write a dissenting opin-
ion is affected by the proportion of judges on a panel who are from
common law countries – not whether that individual judge is from
a common or civil law country. We suggest, then, that rationalists
can provide convincing accounts of the creation of ICTs and some of
the main constraints under which ICT judges operate. Yet, the actual
operation of the tribunals does appear to have changed the perceptions
of states and the expectations of nonstate actors in ways that are not
easily accounted for by rationalist institutionalists, as suggested by this
volume’s opening chapter.

Judges and the development of international criminal law

When the United Nations Security Council created the ICTY, it had
only the distant precedents of Nuremberg and Tokyo to guide it. The
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Security Council was clearly ambivalent about creating a court using
its Chapter VII powers – a step the Council had never previously
undertaken. As a legal matter, it was not clear that the Council even
had the authority to establish a tribunal under Chapter VII.3 The dis-
cussion in the Security Council of the resolution creating the court
provides evidence of the members’ understanding of the ICTY. It is
noteworthy that the meeting did not focus on the question of the new
court’s accountability to the Council. In fact, several state represen-
tatives emphasized that the tribunal must act, and be seen to act, as
independent of the Security Council.4

Many delegates asserted that the tribunals could not create new
law. The representative of Venezuela underlined that the tribunal, “as
a subsidiary organ of the Council, would not be empowered with –
nor would the Council be assuming – the ability to set down norms of
international law or to legislate with respect to those rights. It simply
applies existing international humanitarian law.”5 In his report to the
Council presenting the draft statute for the court, the secretary-general
declared that the “principle nullum crimen sine lege requires that the
international tribunal should apply rules of international humanitarian
law which are beyond any doubt part of customary law.”6

Although the ICTY statute left many of the details of crimes vague,
representatives on the Council made few comments on issues of sub-
stantive law. Only Canada, which was not a member of the Security
Council but did submit a proposal to the secretary-general for the
statute of the tribunal, argued for more specifics. Canada urged that
the Security Council set out the exact offenses under the law of war
that would fall within the jurisdiction of the ICTY in its statute, as
well as the mental states that the prosecutor would have to prove.7

3 For example, the Mexican delegate still remarks in every UNGA debate before
an ICTY election that the Mexican delegation participates in the election
despite its conviction that the founding of the ICTY was illegal.

4 United Nations Security Council, Provisional Verbatim Record of the Three
Thousand Two Hundred and Seventeenth Meeting, S/PV3217 (May 25, 1993),
reprinted in 2 Morris & Scharf, Yugoslavia at 179, at 194 (statement of
Japan), 203 (statement of Spain) [hereinafter ICTY Debate].

5 ICTY Debate, supra note xx, at 182. The United Kingdom, Brazil, and Spain
made similar statements, ibid., at 190, 202, 204.

6 Secretary-General Report at ¶ 34.
7 Letter dated April 13, 1993 from the Permanent Representative of Canada to

the United Nations Addressed to the Secretary-General, ¶ 8 S/25594, April 14,
1993, in 2 Morris & Scharf, Yugoslavia, supra note xx, at 459, 460.
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No other state took this approach, and it is not reflected in the final
Statute. With the exception of Canada’s proposal, none of the public
records relating to the ICTY statute reveal any qualms with investing
such discretion in an international court.

Despite the reservations expressed about judicial lawmaking, the
skeletal nature of the statute made it quite obvious that the ICTY judges
would have to engage in this activity. Just as treaties that contain vague
standards effectively delegate lawmaking to the institution charged
with interpreting them (Trachtman 1999), the brevity of the ICTY’s
statute implicitly delegated lawmaking power to the judges. In the case
of the ICTY, the Security Council never alluded to this allocation of
power, even though the state representatives must have been aware
of it. In addition, the statute does contain one overt allocation of
lawmaking authority, directing the judges to establish their own rules
of procedure of evidence.8

When the Security Council created the ICTR the following year, it
adopted a statute that closely resembled that of the ICTY. Although
it changed some details of the ICTR’s substantive law to reflect dif-
ferences in the conflict in Rwanda, the crimes prosecuted at the ICTR
were written in terms as vague as those of the ICTY. The statute
entrusts the ICTR judges to base their rules on those promulgated by
the judges at the ICTY, but it allows them to make changes “as they
deem necessary” (ICTR Statute, Art. 14).

It is thus unsurprising that ICTY and ICTR judges have engaged
in lawmaking in a broad range of areas. In response to the Security
Council’s explicit directive, they have crafted procedural rules and poli-
cies on a staggering number of issues, from attorney’s fees to whether
detainees should have internet access while in jail. The judges are con-
tinually refining their own rules: the ICTY rules have been amended
thirty-seven times. In terms of substantive law, they have decided the
scope of their own jurisdiction and determined that the Security Coun-
cil acted lawfully when establishing these courts. The courts have devel-
oped definitions of rape, torture, genocide, crimes against humanity,
plunder, and a host of other key concepts in international criminal
law.

8 Article 15 of the ICTY statute provides, “the judges of the International
Tribunal shall adopt rules of procedure and evidence for the conduct of the
pre-trial phase of the proceedings, trials and appeals, the admission of evidence,
the protection of victims and witnesses and other appropriate matters.”



P1: OJL Trim: 228mm × 152mm Top: 12.65 mm Gutter: 19 mm
CUUK994-02 cuuk994/Avant ISBN: 978 0 521 19891 2 February 3, 2010 13:24

40 Allison Danner and Erik Voeten

What is most telling, perhaps, is that when states sought to establish
a permanent international criminal court in 1998, they chose to take
a different approach. The states creating the International Criminal
Court were not willing to invest the court’s judges with as much dis-
cretion as that enjoyed by the judges on the ICTY and ICTR. The treaty
setting out the law of the ICC is much more detailed than those of its
predecessor courts. The ICC treaty contains 126 separate provisions,
while the ICTY statute has only 34. In addition, states themselves wrote
the rules of procedure and evidence and elements of crimes instead of
leaving these up to the judges. These were conscious decisions to rein
in the discretion of the ICC judges (Schabas 2001).

Theoretical perspectives

Anne-Marie Slaughter (2004) has characterized the central issue in con-
temporary global governance as the “governance trilemma,” which
arises from a demand for global rules in the absence of a strong
centralized government but requires that government actors be held
accountable through a variety of political mechanisms. This trilemma,
then, hinges on articulating the appropriate relationship among (1) the
sources of the relevant global rules; (2) the creators of the institutions
that develop them; and (3) the subjects that are governed by them. In
the case of the ICTY and ICTR, even describing the relevant actors is
a challenging task.

The rules adjudicated by the tribunals derive from preexisting
treaties (namely the Genocide and Geneva Conventions) written by
states, and from customary international law, developed principally
by the post-World War II tribunals. The Security Council, presumably
acting on behalf of the entire United Nations, created the ICTY and
ICTR, which use this treaty-based and customary law that was not
itself created by the Council. None of this preexisting law was detailed
enough to support criminal trials using contemporary standards of
due process, leaving the judges with the inevitable task of lawmaking.
As for the subject of the rules, while the courts only have jurisdiction
over a geographically and temporally limited set of defendants, the
tribunals’ jurisprudence has been widely described as “restating” cus-
tomary international law, rendering it binding for individuals in every
state. Much of this law was then incorporated by states when drafting
the treaty creating the International Criminal Court.
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Given this tangled set of relationships, it is a conceptual challenge
to develop a set of positive and normative expectations about how
to understand the courts and, by implication, their judges. On whose
behalf are they acting? What is the source of their authority? What
weight should be given to their decisions? How should we expect
states to behave with regard to the selection of the judges that engage
in this lawmaking?

The theoretical literature on international courts can be divided into
two broad camps that have fundamentally different notions about the
sources of the authority of judges as well the mechanisms of account-
ability. Rational institutionalists conceptualize the authority of inter-
national judges as resulting from explicit acts of delegation by states.
Constructivists and other sociologically inclined scholars in political
science and law argue that the authority of international judges resides
in the extent to which they legitimately exercise rational-legal author-
ity. Whereas rationalists see problems of accountability as emerging
from a failure of judges to abide by the terms of the delegation con-
tract, constructivists suggest that judges are primarily accountable to
upholding a set of shared norms and ideas that motivated the creation
of ICTs. As such, there are multiple theoretical sources of authority,
as identified in chapter 1.

In the remainder of this section, we seek to derive some observable
implications from these perspectives for the judicial selection process
and judicial behavior.

Rationalist approaches

Rational institutionalists argue that states delegate authority to inter-
national courts because they believe that international judges might
be able to achieve a set of objectives more effectively and/or effi-
ciently than absent such delegation. The most common approach is
principal–agent (P–A) theory, which stresses the conditional nature
of these grants of authority (Hawkins et al. 2006; Cooley, this vol-
ume). States delegate authority to international judges because these
judges have advantages in terms of expertise and experience in running
criminal trials. In order to achieve these advantages, agents (judges)
should be granted some discretion. P–A theorists thus define authority
as “the right to pick a decision in an allowed set of decisions” (Simon
1947), which is narrower than the broader definition of authority in
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chapter 1. P–A approaches paint a picture of international judges who
enjoy “constrained independence” (Helfer 2006). They operate in a
“strategic space” (Steinberg 2004), whose boundaries are defined by
the terms of the delegation and the effectiveness of the tools of control
at the disposal of governments.

The fundamental question at the heart of any P–A analysis is how
principals can achieve the benefits from delegation while minimizing
the (policy) losses associated with surrendering authority. As such, the
selection and reselection of judges become central. However, the P–A
approach is too general to yield specific expectations about what types
of judges governments are likely to select or how these judges would
behave once selected (Voeten 2007). To create such expectations, we
need to make further assumptions about what governments and judges
want from an ICT. We discuss two such assumptions.

Credible commitments
Delegation to judicial institutions that are truly independent and whose
judgments cannot easily be overruled may help governments make
credible commitments (Alter 2008; Majone 2001). In the case of ICTs,
independent tribunals that are not subject to state intervention plau-
sibly help states make a credible commitment to the court’s explicit
goals (deterring future violations through the punishment of perpetra-
tors, breaking the cycle of violence by substituting individual account-
ability for collective accountability, and providing an accurate record
of the atrocities) rather than the politicized exercise of victor’s justice.
If establishing a credible commitment to impartial justice were the pri-
mary aim of governments, then the grant of discretion to judges has a
fiduciary character, with little use for oversight or ex post accountabil-
ity to states. In fact, any perception that judges or prosecutors could
be removed for failing to implement the wishes of their principals
undermines the purpose for which the tribunal was created in the first
place.

Governments could make their commitments to refrain from impos-
ing victor’s justice more credible by appointing judges from countries
that have independent legal systems and were not directly involved in
the conflict under consideration. Moreover, those with experience as
judges in independent domestic legal systems or as academics, who are
used to acting with relative autonomy, would be more natural candi-
dates for international judgeships than diplomats or other government
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officials, who by training are more likely to be concerned with the
legal position of their home governments. Judges are accountable in
this framework, not to the parochial interests of their principals, but
rather to the broader set of ideas that motivated the founding of ICTs –
that war criminals should be brought to justice through fair trials.

In this view, we would expect governments to intervene infrequently
in ongoing cases. In addition, governments would not oppose access
to the court by independent9 nongovernmental organizations (NGOs),
which serve to monitor the proceedings, contribute amicus briefs, and
issue reports on the performance of judges. The reelection process
should be used to dismiss only judges who have undisputedly failed
to perform based on the assessments of such reports rather than any
particular dissatisfaction states may have with judicial performance.
In this framework, then, judges and prosecutors are “trustees” (Alter
2006) who enjoy considerable agency before they meet the scorn of
powerful states. Yet, judges should also realize that the commitment
of states to the ICTY and ICTR is only temporary, thus creating incen-
tives to expand the tribunal’s authority immediately rather than going
through the gradual building of legitimacy that characterizes behavior
of other international courts (Danner 2006).

Realpolitik
Realist scholars in law and political science have a much narrower
vision of the extent to which international courts, and hence inter-
national judges, are and should be independent and exercise agency
(Posner and Yoo 2005; Goldsmith and Posner 2005; Snyder and
Vinjamuri 2003). ICTs present an apparent problem to realist theo-
rists as they regulate what should be the ultimate prerogative of states:
their conduct in war. Yet, to a considerable extent, the creation of
ICTs is a story that can be told by realists without flinching (Rudolph
2003). The ICTY was created amidst the failure of UNPROFOR and
certainly was a much cheaper alternative to expanding that mandate.
Richard Holbrook has acknowledged that, within the US government,
the tribunal was widely seen as a public relations device (Williams
and Scharpf 2002). Similarly, the ICTR was a relatively inexpensive

9 “Independent” here means independent from the governments that created and
fund the court. It does not necessarily imply impartiality to what occurs at the
court.
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gesture in the aftermath of the international community’s failure to
prevent genocide. This is even more so given that few if any of the
governments that created the ICTs and voted for their judges expected
one of its citizens to be subject to the tribunal’s proceedings. More
generally, targets of ICT proceedings tend to belong to unpopular and
less powerful regimes.

Realists would point out that the functioning of ICTs depends
greatly on the continued cooperation of powerful governments. First,
tribunals are largely dependent on governments to apprehend the
accused (Danner 2003). Second, the funding of the ICTY and ICTR
was frequently inadequate and insecure, to the extent that the United
States privately stepped in to supply the prosecutor’s office with (its
own) prosecutors (Danner 2006). Realists, then, would not be sur-
prised by the ICTY prosecutor’s decision not to investigate NATO for
potential war crimes in Kosovo (Danner 2003).

With regard to judicial selection, realists are worried that judges will
be overly expansive in their rulings. Studies of judicial behavior on the
European Court of Human Rights (ECHR) have shown that interna-
tional judges who were primarily diplomats or government bureaucrats
in their previous careers tend to be more sympathetic toward the state
than those who were national judges, academics, or private practition-
ers. They also would expect that governments would use prestigious
and lucrative appointments to reward loyal functionaries, something
that was of great concern to the founders of the ICTY.10 Finally, realists
would expect an overrepresentation of judges from powerful countries
that had a direct stake in the conflict. Many of these expectations
contrast directly with the credible commitment rationale.

With regard to judicial behavior, judges may have considerable
agency on those issues that are of little concern to the great pow-
ers but are heavily constrained when an issue generates the wrath of a
powerful state. We would expect to see amicus briefs or other inter-
vention by states in the “big cases” and a close adherence by judges to
the views of their own states (Posner and de Figueiredo 2005). Judges
that exceed these limits should be punished during reelection. Thus,
the selection and reelection of judges should primarily be about issues
of loyalty.

10 Interview with John Crook, January 9, 2006, and interview with Michael
Matheson, December 13, 2006.
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Constructivist approaches

Constructivists and other sociologically inclined scholars in political
science and law argue that rationalist approaches have an overly nar-
row conception of authority (Barnett and Finnemore 2004; Goodman
and Jinks 2004; Avant, Finnemore, and Sell, this volume) and, by
implication, of the agency that international judges can exercise. First,
the creation of ICTs does not necessarily meet functional demands by
states but rather reflects an “international justice cascade,” in which
nonstate actors demand some form of justice for egregious war crimes
(Lutz and Sikkink 2001). Thus, the ultimate stakeholders for ICT
judges are not states but NGOs and the victims and citizens they rep-
resent. Although early constructivist research stressed the benign prin-
cipled nature of NGOs, recently they have paid more attention to the
possible pathologies resulting from their partisan nature and financial
insecurities (see especially the chapter by Clifford Bob in this volume).
These pathologies become especially important because constructivists
reserve a large role for NGOs in publicizing judges’ deviations from
appropriate behavior (as do rationalists who follow the credible com-
mitments logic).

Second, international judges can, through their decisions, help
change the way governments perceive their own interests. For exam-
ple, Michael Barnett and Martha Finnemore (2004) have argued that
international organizations can exercise power by creating new cate-
gories and definitions, which then become accepted by states, gener-
ally because states respect the rational-legal authority of international
institutions. As mentioned in the previous section, ICT judges have
developed definitions of rape, torture, and genocide that could poten-
tially have consequences well beyond their original intent, so long as
they are implemented in ways deemed legitimate by the international
community. Judges may also develop procedural models. For example,
some legal scholars argue that ICTY judges shifted from an adversarial
model to a managerial model to prosecute international crimes (Langer
2005).

With regard to judicial selection, sociological theorists would expect
the development of a common conception of the appropriate qualifi-
cations for an international criminal judge. As such, we may see initial
diversity in qualifications but over time should see more homogeneity
in the kinds of candidates that governments nominate and elect. This
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process of acculturation need not necessarily reflect a move toward
judges who dispose of trials more efficiently or effectively but could
reflect pathologies that creep into organizational culture. In addition,
constructivists would expect that governments that particularly iden-
tify with the global production of public goods, such as peace and jus-
tice, would be among those most enthusiastic about having a national
serve as an ICT judge.

Other sociological theories point to professionalization as an impor-
tant potential source of judicial behavior. Slaughter (2004) has argued
that transnational networks of judges have been extraordinarily influ-
ential in shaping judicial decisionmaking around the globe by facil-
itating learning through the exchange of information. Although her
focus is primarily on the emergence of a global community of human
rights law, similar concepts may apply to the area of international
criminal law. In network terms, international criminal law constitutes
a small and dynamic world. Prosecutors, counsels, and judges move
freely between the various tribunals. Academics move from analyzing
the tribunals to serving on them. Thus, it would seem useful to study
the development of transnational networks of international criminal
lawyers and the norms embedded in such networks. Indeed, some
scholars have already begun the process of considering the relevant
networks in international criminal justice (Turner 2007).

International criminal justice networks are likely to become increas-
ingly important as the number and type of international criminal insti-
tutions increase. International prosecutors from the ICTY, ICTR, ICC,
and the Special Court for Sierra Leone have gathered together to share
best practices and discuss prosecutorial strategies. The prosecutors
at the ICC have also provided legal resources to the Iraqi Special
Tribunal.

If this kind of networking is a key feature of international criminal
justice, we would expect judges to serve routinely on multiple courts
in the international system. We would expect them to work actively in
the dissemination of the norms they have developed by writing books,
giving speeches, and the like (Terris et al. 2007).

Three somewhat skeptical perspectives deserve attention here. First,
it may be that networks do not so much facilitate cross-fertilization, as
Slaughter argues, but rather help spread dominant norms and practices.
Of particular concern is the perceived dominance of Anglo-Saxons, a
frequent complaint from continental Europeans. Furthermore, it is
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entirely possible that international criminal judges retain a stronger
sense of national or previous professional identity, especially because,
on average, ICT judges are in their mid-fifties when initially appointed
to the bench. As a result, we would expect, for instance, that conflicts
between judges from common and civil law systems might arise. Sec-
ond, networks are not only useful for spreading information but also
serve other professional purposes, most notably career objectives. It
would be useful to assess the extent to which members of the interna-
tional criminal law community are in a position to distribute desirable
jobs, committee assignments, and so on. If career prospects become
dependent more on the evaluation of peers than on the prerogatives of
states, then we would expect this to affect judicial behavior. Third, net-
works are not invulnerable to the influence of governments or INGOs.
These organizations can convene or participate in conferences, or oth-
erwise seek to influence the flow of information inside networks.

Judicial backgrounds and the selection process

The judicial selection process at the ICTY and ICTR

The nineteen “permanent” judges at the ICTY and the sixteen per-
manent judges at the ICTR are elected through a majority vote by
the members of the United Nations General Assembly from a list of
candidates provided by the Security Council.11 The Security Council,
in turn, develops its list of candidates from a list compiled by the
secretary-general based upon state nominations. Each state may nom-
inate up to two candidates, but these candidates cannot both be of
the same nationality or of the same nationality as any sitting judge at
either the ICTY or the ICTR.12 On at least one occasion, the secretary-
general has had to extend the nominating period for lack of sufficient
candidates.

The courts’ statutes instruct the Security Council to construct its list
“taking due account of the adequate representation of the principal

11 The designation “permanent” distinguishes these judges from a pool of
“temporary” judges, known as ad litem judges. These ad litem judges were
first added by the Security Council in 2000 in order to increase the capacity of
the ICTY to conduct multiple trials at one time. See SC Res. 1329 (2000).

12 ICTY Statute, Art. 13bis; ICTR Statute, Art. 12bis.
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legal systems of the world.”13 (There is no mention of gender diversity
in either the statute of the ICTY or that of the ICTR.) In terms of
qualifications, the tribunals’ statutes state that the judges “shall be
persons of high moral character, impartiality and integrity who possess
the qualifications required in their respective countries for appointment
to the highest judicial offices.”14

Once elected, the judges serve four-year terms, although they may
stand for reelection. After their election, they are assigned to a trial or
appeals chamber. The trial chambers are made up of three permanent
judges and up to six ad litem judges, of which three serve on any
given trial. The three-judge panels manage the pre-trial phase of the
courts’ cases and conduct the trials of the defendants, serving both
law-finding and fact-finding functions. At the end of the trial, they
issue a judgment that sets out detailed analysis of the relevant law and
facts and states whether the defendant is found guilty or not guilty.
The judgment also contains an explanation of any criminal sentences
assigned to convicted defendants.

If either the defendant or prosecutor appeals, the trial chamber’s
decision is reviewed by the seven-member appeals chamber, which
will eventually issue a lengthy decision of its own on the case, often
revising the trial chamber’s conclusions. Although the ICTY and ICTR
technically have different appeals chambers, the same judges serve on
both the ICTY and ICTR appeals chambers. They do not sit on a trial
chamber while serving on the appeals chamber, although some judges
have sat on both.

Nationality

As is true for most UN postings, informal conventions play an impor-
tant role in the geographic distribution of judgeships. With regard to
the ICTY, the major NATO member states (the United States, the
United Kingdom, France, and Italy) were de facto guaranteed judge-
ships if they desired them (which they did). Judges advanced by the five
permanent members of the Security Council were usually elected, the
only exception being the Russian candidate for the first ICTY election

13 ICTY Statute, Art. 13bis; ICTR Statute, Art. 12bis.
14 ICTY Statute, Art. 12; ICTR Statute, Art. 13.
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Figure 2.1 Regional distribution of ICT judgeships

in 1993.15 Russia’s partiality to Serbia evidently disqualified Russian
judges from partaking in the tribunal. Consequentially, Russia has
been the only P-5 country with representation on the less prestigious
ICTR.

Figure 2.1 shows the regional distribution of judgeships for the
ICTY, ICTR, and – for purposes of comparison – the ICC.16 It is
immediately evident that the ICTY is dominated by judges from the
West and the ICTR by African judges. Thus, judges from countries
that presumably have an interest in the functioning of the tribunals are
overrepresented on both courts. On the other hand, Eastern European
judges were excluded from the ICTY (and slightly overrepresented on
the ICTR, perhaps as a form of compensation). Judges from Latin
American countries, who had little at stake in either conflict, were
underrepresented on both courts.

These findings are perhaps surprising from the credible commitments
perspective. After all, if governments wanted to use the national origin

15 Valentin Kisilev. He obtained only seventy-one of the ninety-four votes
necessary for election on the first ballot.

16 Regional classifications follow the official UN groupings.
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of judges to signal impartiality, judges from democratic Latin American
countries would seem like ideal candidates. Instead, it appears that the
distribution of nationalities reflects interests in the outcome of the
tribunal, or at least in the stability of the region upon which the court
focuses.

Another issue that inevitably surfaces when staffing international
courts is the representation of the world’s main legal systems. There
has long been a charge that individuals from common law countries
have dominated the ICTs. The ICTY was largely modeled after a com-
mon law criminal court. The prosecutorial office was primarily staffed
with Americans and, later, Australians.17 This is also evident in the
composition of the bench: whereas 30 percent of the world’s countries
have a legal system of common law origins, 47 percent of elected ICTY
judges were from common law countries.18 Perhaps more surprising is
that this also holds for the ICTR, where 45 percent of elected judges
came from common law countries.19

The relevance of this is hard to gauge. Various scholars have asserted
that judges have significantly different roles in civil and common law
legal systems (Glaeser and Shleifer 2002). Judges have generally played
a subordinate role in legal systems designed after the French civil law
system. In common law countries, on the other hand, judges are fre-
quently asked to engage in broader interpretations of legal principles.
This would make judges from common law countries, the argument
goes, more likely to be activist in their role orientation than judges
from French civil law countries. This difference should be especially
apparent on the appeals chamber. The role of judges in criminal trials
also differs considerably. In civil law systems, judges generally have
an active inquisitorial role. In common law systems, there is a much
stricter separation between the trial judge, the investigator, and the
prosecutor. The resulting heterogeneity in socialization among ICT
judges may well affect judicial performance and result in tensions on
mixed judicial panels, a point that we will briefly return to later in the
chapter.

17 The United States offered to fill staff positions in response to initial problems
due to UN budget shortfalls.

18 Data on legal origins is from La Porta et al. (1999).
19 There was a perception that the ICTR was going to be dominated by civil law

judges, owing to the civil law origins of Rwanda and the likelihood of finding
good judges with fluency in French (interview with Michael Matheson,
December 13, 2006).
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Table 2.1 Poisson regressions on the number of ICT candidates and
judges for countries, 1993–2004

No. candidates No. judges

coefficient SE coefficient SE

(Constant) −0.26 0.28 −1.02∗∗ 0.42
Civil liberties −0.06 0.05 −0.16∗∗ 0.07
CINC capabilities 1.04∗∗∗ 0.44 1.68∗∗∗ 0.47
Peacekeeping participation 0.89∗∗∗ 0.20 1.15∗∗∗ 0.31
Common law origin 0.53∗∗∗ 0.16 0.78∗∗∗ 0.22
Latin 0.09 0.22 0.45 0.29
Asian −0.59∗∗ 0.24 −0.36 0.33
R2

adj 0.15 0.21
N 154 154

Notes: ∗p < .1, ∗∗p < .05, ∗∗∗p < .01. All tests are two-tailed.

In all, there are eighty-six countries that have sought at least once
to have a judge elected to an ICT and forty-nine countries that have
succeeded in having a judge elected. Table 2.1 reports results from
an analysis of some correlates of the number of candidates a country
nominated who were successfully elected to either ICT. The model is
estimated using a Poisson regression, to take account of the nature of
the count data. The results are meant to be illustrative.20

If a realist model dominates international justice, we would expect
that more powerful countries would be more likely to advance candi-
dates and certainly more likely to succeed. We measure relative mate-
rial capabilities using the Composite Index of National Capability
(CINC) score from the Correlates of War project.21 Capabilities have
an effect on both the number of candidates and the number of judges

20 We analyze the data cumulatively to avoid difficulties resulting from the rule
that a country cannot have a judge serving on both the ICTY and the ICTR.
The main results also hold in a negative binomial regression and a simple OLS
regression.

21 This indicator was originally developed in Singer et al. (1972). It is more fully
discussed in Singer (1987). This measure is based on six components of
material power: total population, urban population, iron and steel production,
energy consumption, military personnel, and military expenditure. The CINC
score is computed by summing all observations on each of the six components
for a given year, converting each state’s absolute component to a share of the
international system, and then averaging across the six components.
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a country had successfully elected but, as expected, the effect is much
larger on the latter.

In a credible commitments framework, we would expect countries
with a tradition of judicial independence to be more successful in judi-
cial elections. We find that countries with high levels of domestic civil
liberties22 were often successful in having candidates elected, although
they did not advance more candidates, controlling for other factors.
This suggests that candidates from countries with high levels of civil
liberties enjoyed an advantage in elections but that liberal countries
were not necessarily more enthusiastic about having their nationals
serve on the ICTs. We test the first hypothesis more explicitly on
candidate-level data later in this chapter.

Third, the sociological perspective implies that a desire to fill pres-
tigious international posts may be correlated with more general ten-
dencies of a country to participate in the international community.
Some governments have a greater inclination to be a part of inter-
national society and contribute to its collective enterprises, especially
with regard to the production of peace and justice. Having a national
serve on an ICT may be more valuable to those governments than
to governments that do not identify themselves as much with global
international society. Moreover, ICT judgeships may be a reward for
cooperative behavior in the UN.

We suggest participation in UN peacekeeping missions as a good
indicator for voluntary contributions to international public goods (see
also Lebovic and Voeten 2006). This indicator is useful as participants
in peacekeeping missions are diverse in terms of their relative power
and levels of domestic liberalism. The results in Table 2.1 provide evi-
dence in favor of our intuition: countries that contributed frequently to
peacekeeping missions much more frequently advanced candidates for
ICT judgeships than did countries that rarely participated.23 More-
over, they also ended up with more ICT judgeships than did other
countries, controlling for other factors.

Fourth, the results in Table 2.1 reveal a strong bias in favor of judges
from common law countries but we found no evidence that Latin

22 As measured here by the Freedom House civil liberties index, which runs
from 1 (high level of civil liberties) to 7 (low level of civil liberties); see
www.freedomhouse.org.

23 The precise measure is the proportion of years between 1993 and 2004 that a
country contributed troops to a UN peacekeeping operation.
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American countries less frequently advanced candidates or less fre-
quently succeeded. It is true, of course, that Latin American countries
are generally not common law countries (except for some Caribbean
nations), so the two variables are not completely independent.

There is some evidence that Asian countries less frequently advanced
candidates for judgeships, although this is not reflected in the number
of judgeships held by Asian nationals.

In all, then, it appears that more powerful, more liberal countries
and countries that are generally inclined to participate in UN efforts to
achieve peace and justice are also better represented by judges on the
ICTs. Thus, these results find some support for aspects of the realist,
international society, and credible commitment models.

Professional backgrounds of elected judges

We coded the previous experience of ICT judges and candidates for
judgeships primarily based on the curriculum vitae that their govern-
ments submitted to the UN as part of the election process.24 This
reliance on official sources has advantages and disadvantages. On
the pro-side, this is the information that country representatives rely
on when they vote on ICT candidates. On the con-side, judges and
their national governments have considerable control over what qual-
ifications they may or may not report. This proved somewhat of a
problem in the European Court of Human Rights, where some candi-
dates understated their political experience, sometimes in rather bla-
tant ways (Flauss 1998). Unlike ECHR elections, however, ICT elec-
tions are competitive in the sense that not every country is guaranteed
a judgeship.25 Thus, country representatives have incentives to reveal
glaring omissions or misrepresentations on the CVs of rival candidates.
Yet, this potential check is limited to only the most obvious misrep-
resentations, given that country representatives generally have little
information about the candidates beyond the official vitae.26

24 For the ICTR, these can be found in UN Documents: A/49/894, A/53/444,
A/53/444/Add.1, A/53/1003, A/55/873, A/57/493, A/57/802, S/2003/689,
S/2004/291.

25 ECHR elections are competitive in the sense that each government has to
submit a list of three candidates from which the Parliamentary Assembly of the
Council of Europe elects one.

26 Interview with Michael Matheson, December 13, 2006.
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Figure 2.2a Position at time of election, ICTY and ICTR judges

For each judge, we coded official job descriptions as well as other
relevant reported experience, including education, military experience,
and international (including UN) experience. Figure 2.2 plots the main
job descriptions of ICTR and ICTY judges. The top panel (Figure 2.2a)
categorizes judges by the main position that they held at the time of the
election.27 The bottom panel (Figure 2.2b) denotes the job description
that best characterizes the judge’s career before entering the court.28

Obviously, assigning judges to these categories required some judg-
ment, as most judges had experience in multiple professions. We take
note of this issue in our descriptive analyses.

The primary job descriptions of ICT judges fit into four broad cat-
egories: judges, domestic legal practitioners, full-time professors at
universities (academics), and government officials (politicians, diplo-
mats, and bureaucrats). Judges were by far the most common:
67 percent of all ICT judges were judges at the time of their election.
This percentage is notably lower when we code at the category that
best describes the overall career of ICT judges (37 percent). A number
of (especially ICTR) judges worked as government lawyers or in some

27 In cases where the candidate had retired before the election, we coded the main
position at the time of retirement.

28 Judges of the appeal chamber are assigned to the court in which they were
elected.
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Figure 2.2b Primary career position, ICTY and ICTR judges

other capacity before becoming an appellate or international judge,
which then launched their careers as international criminal judges.29

Among the candidates who were judges at the time of election,
most (74 percent) were judges at an appellate court. Some also had
experience as trial judges, although only 9 percent were primarily trial
judges. A total of fifteen ICT judges reported experience as a national
trial judge on their CVs.30 Yet, the primary experience of ICT judges
is not in running trials but in reviewing the decisions of lower courts.
Since most of the judges at the ICTY and ICTR in fact act as trial judges,
this heavy representation of appellate judges may have contributed to
the difficulties in trial management that have been the focus of much
criticism leveled at these courts.31

Only five ICT judges were full-time professors at a university at the
time of their election; twice that many could be characterized as career

29 This description applies, amongst others, to Jean-Claude Antonetti (France),
Lennart Aspegren (Sweden), William Hussein Sekule (Tanzania), Erik Møse
(Norway), Winston Churchill Maqutu (Lesotho), and Asoka de Zoysa
Gunawardana (Sri Lanka).

30 Eight at the ICTY, seven at the ICTR.
31 It should be noted that many of the judges have had some trial experience

prior to their election. For example, nine permanent ICTY judges and eight
ICTR judges report that they have prosecutorial experience. Twenty-two ICTY
judges and seven ICTR judges mention extensive experience in private law
practice. Therefore, many judges have had experience at the trial level,
although not as trial judges.
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academics whose primary job at the time of election was no longer
in academia. For example, Belgian judge Christine Van den Wyngaert
had been a professor of criminal law at the University of Antwerp for
almost twenty years, when she became an ad litem judge for the ICTY
in 2001. She was elected as a permanent judge to that court in 2004.
About half of all ICT judges (twenty-six) report that at some point
in their careers they had a full-time position at a university. Many of
the remaining judges held positions as visiting professors or lecturers.
Thus, even though few ICT judges were full-time professors at the time
of their election, many have had extensive experience in academic life.

In all, 22 percent of ICT judges could best be described as gov-
ernment officials at the time of their election (this rises to 28 percent
when we code the category that best describes a judge’s career). We
split the category of government officials into several subcategories:
diplomats are those who represented their country abroad (for exam-
ple, as ambassadors) or in international organizations; international-
lawyer diplomats are lawyers who spent significant time in the domes-
tic bureaucracy on international issues; government lawyers are those
who worked in a domestic bureaucracy not devoted to international
issues (generally, the justice department); and politicians, usually for-
mer ministers of justice. The vast majority of ICT judges with a gov-
ernment background are lawyers who made a career in their national
ministry of justice or foreign affairs.

Professional background of candidates for judgeships

We can gain an even better sense of what might be motivating states
when they choose judges by looking at the backgrounds of all the
candidates presented to the General Assembly for judicial elections.
Figure 2.3 reports the number of successful and unsuccessful candi-
dates for ICTY (3a) and ICTR (3b) judgeships. For purposes of expo-
sition, job descriptions are collapsed into the four main categories:
judges, domestic legal practitioners, academics, and government offi-
cials. The figures are based on the jobs ICT candidates held at the time
of election. We also created a separate category for judges who were
up for reelection.32

32 This category does not include current ad litem judges but it does include
judges who were appointed by the secretary-general during a regular term.
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A few interesting trends are immediately visible from the figures.
First, the model of the academic as international criminal judge has
decreased in popularity. After the first round of ICTY elections, only
three academics were newly elected on to the court. All three were from
P-5 members (who were relatively assured of election): US law profes-
sor Theodor Meron (ICTY, 2001), Russian professor Sergei Egorov
(ICTR, 2003), and Chinese professor Tieya Wang (ICTY, 1997). This
suggests that academics have become an unpopular choice as ICT
judges. A first glance at the data confirms this: professors were elected
28 percent of the time, diplomats 39 percent, and judges 58 percent.
The next section tests this hypothesis more rigorously in a multivariate
setting but the selective behavior of governments is consistent with the
hypothesis: whereas six of twenty-two candidates in the 1993 ICTY
election were full-time professors, none of the new candidates in 2004
were primarily academics.

In addition, the percentage of government officials elected to the
ICTY and ICTR has gone down over time. After 1998, only one can-
didate whose position at the time of election was best characterized as
a government official was successfully elected to either ICT (eight such
candidates stood for election over the same period).

This trend suggests that, when these courts were established, states
were more concerned with nominating individuals who would be
responsive to their governments, although we interpret the election of
academics as responding to a need for expertise in international law.
We view this early history as providing some support for a principal–
agent model. The increasing success of judges in the ICTY and ICTR
elections suggests that, as governments become more comfortable with
these courts, they are willing to elect professional judges to these posts.
This fact could support the credible commitments model or simply con-
firm that, as the principals become less concerned with agency slippage,
they are willing to provide more discretion to their agents.

These results are also consistent with a vision of the courts less tied
to the theoretical models we have advanced. Selecting more academics
and government officials at the beginning of these courts’ existence
and then gradually turning to individuals with more judicial experi-
ence makes sense if you consider the evolution of these courts. When
they were established, their legitimacy was uncertain and their law
indeterminate. There was less a need to run trials than to develop the
law, rules, and support for the courts that could make them function
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properly. As a consequence, many of the candidates for the initial
ICTY elections were those who were well connected at home, despite
concerted efforts by the United States at persuading governments to
advance experienced trial judges.33 As the courts faced increasing
caseloads, however, the need to have judges who can run trials became
more acute. Indeed, one of the primary criticisms that have been lev-
eled at the ICTY and ICTR in the past five years has been the length
of their trials (and, consequentially, their cost). In this environment,
it is unsurprising that states are increasingly turning to experienced
judges.

The International Criminal Court may be experiencing a similar
pattern. In contrast to the ICTY and ICTR, in the ICC’s first elec-
tion four of the eighteen elected judges had primarily academic back-
grounds, and two of these were serving as academics at the time of
their election.34 Four of the eighteen judges served significant roles as
government lawyers, principally in the ministries of foreign affairs and
justice.35

Reelection

Reelection serves as one of the most important potential mechanisms
for accountability for judges at the ICTs. The efficacy of this mech-
anism, however, depends upon whether or not judges are routinely
reelected and, if they are not, for what reasons their reelection cam-
paigns fail. In all, there were forty-two occasions on which an ICT
judge stood for reelection. While the success rate for sitting candidates
(78 percent) was notably higher than that of novel candidates (45 per-
cent), there were still nine instances in which sitting judges desired
reelection but failed to secure sufficient votes. This may well under-
estimate the true extent to which judges fail to secure reelection, as

33 Interview with John Crook, January 9, 2006 and interview with Michael
Matheson, December 13, 2006.

34 The two academics were Sang-hyun Song (Korea) and Akua Kuenyehia
(Ghana), and the longtime academics were Renee Blattman (Bolivia) and Anita
Usacka (Latvia). The career backgrounds of the elected ICC judges is
summarized at www.humanrightsfirst.org/international_justice/icc/election/
chart_el_judges.pdf.

35 These were Tuilona Slade (Samoa), Philippe Kirsch (Canada), Erikki Kourula
(Finland), and Hans-Peter Kaul (Germany).
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candidates unlikely to be successful could be discouraged from stand-
ing for reelection.

Seven of the failures to secure reelection occurred on the higher-
profile court, the ICTY. Especially interesting is the 1997 election when
judges Saad Saood Jan (Pakistan), Adolphus Karibi-White (Nigeria),
and Odio-Benito (Costa Rica) failed in their bids for reelection. The
three judges served on the trial chamber in the Celebici trial (the first
trial that charged Muslims with war crimes)36 in which, according to
one NGO report, “the uninterested judges – led by the presiding Judge
Adolphus Karibi-White from Nigeria, sometimes assisted by Judge
Jan – are falling asleep more and more often, only to be woken after
the third or fourth cry from defence or prosecution lawyer: ‘Objec-
tion, Your Honour!’”37 The allegation that Judge Karibi-White slept
through large parts of the trial also featured in the appeal by the defen-
dants, who argued that the tapes of the trial “clearly and unambigu-
ously paint a disturbing picture of a Judge prone to fall asleep during
all phases of the trial, at almost any time when he was not speaking,
examining a document, or otherwise being actively engaged.”38 The
appeals chamber, however, held that “his sleeping was only of sec-
ondary concern.”39 The appeal also alleged that Judge Odio-Benito
was not qualified to be a judge and that she should have disqualified
herself owing to a conflict of interest (conclusions that the appeals
chamber did not accept).

More generally, the running of the Celebici trial was subject to
severe criticism as a result of its length (twenty months), the leak-
ing of confidential information to the press,40 and the judges’ toler-
ance of disruptive tactics by defense lawyers who, according to then
ICTY President Gabrielle Kirk McDonald, “behaved as if they were
in the O. J. [Simpson] trial, and not before the International Criminal

36 Prosecutor vs Delalic, ICTY Case No. IT-96–21-T (The Celebici Case).
37 “Tribunal Update 36: Last Week in The Hague” (July 7–12, 1997), Institute

for War and Peace Reporting, www.iwpr.net/.
38 “Selective Prosecution.” Trial Judgement in Prosecutor vs Zejnil Delalic,

Zdravko Mucic also known as “Pavo”, Hazim Delic, Esad Landzo also
known as “Zenga”, Case No. IT-96–21-T, Trial Chamber, ICTY, 16 Nov
1998.” www.un.org/icty/celebici/appeal/judgement/cel-aj010220e-10.htm.

39 Ibid.
40 “Tribunal Update 36: Last Week in The Hague” (May 19–24, 1997), Institute

for War and Peace Reporting, www.iwpr.net/.
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Tribunal.”41 Although this evidence is merely circumstantial, the fact
that the only three judges not reelected were precisely the three judges
publicly criticized for incompetence is at least suggestive.42

There were also three judges who failed to secure reelection in
2001: Judges Rodrigues (Portugal), Vohrah (Malaysia), and Nieto
Navia (Colombia). They served together on the trial chamber of the
Aleksovski trial. The chamber rendered a non-unanimous judgment.
The majority argued that the alleged offences did not take place during
an international armed conflict, whereas Judge Rodrigues in a dissent-
ing opinion found that the prosecutor had demonstrated the interna-
tional nature of the conflict and the guilt of the accused. However, so
far we have not found similar allegations of judicial incompetence in
the public record. The same is true for the other cases in which sitting
judges lost their tenure: the Egyptian Judge Elmahdi (2004) and the
ICTR Judges Dolenc (Slovenia) and Maqutu (Lesotho).

Nevertheless, we find this evidence of failure to win reelection to
suggest that states do pay attention to the quality of the judges they
elect, and that judges do run the risk of failing to be reelected because
of incompetence.

Statistical analysis of elections

In the previous sections, we speculated at various points that certain
characteristics of candidates and of their countries of origin could
correlate with their relative success in elections for vacancies on inter-
national criminal tribunals. In this section, we test these hypotheses
explicitly using a multivariate framework. Our dependent variable is
the number of votes a candidate obtains in the first ballot of elections
relative to the threshold for being elected. So, if the absolute majority
threshold is ninety-four, then our dependent variable takes the value
1 if the candidate received ninety-four votes on the first ballot, the
minimum number needed to secure election. The first ballot is the

41 “Celebici Trial: Judges Strike Back. Tribunal Update 77: Last Week in The
Hague” (May 18–23, 1998), iwpr.net/?p=tri&s=f&o=180577&apc_state=
henitri1998.

42 Judge Karibi-White received only sixty-two of the ninety-four necessary votes
for reelection. Judge Jan had seventy-one votes, and Judge Odio-Benito
eighty-three. Note that the ICTY election was during the trial, although the
judges were allowed to finish it.
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best measure to assess preferences for candidates as later rounds are
more strategic, with representatives generally shifting votes away from
candidates with a poor showing on the first ballot.43

With regard to the characteristics of judges, our main substantive
hypothesis was that candidates who were academics fared less well in
elections than did others. To test this hypothesis, we inserted a dummy
variable that takes the value 1 if the candidate was a full-time profes-
sor at the time of election. We also included dummy variables indi-
cating whether the candidate was a government official and whether
the candidate was standing for reelection. Thus, the reference category
becomes candidates who were judges and domestic legal practitioners
at the time of election.

We also included three variables for characteristics of countries.
First, candidates from countries with better domestic human rights
records may do better in ICT elections. This may be because UN
representatives may believe that a judge representing a country with a
good human rights reputation would be more open to (and experienced
in) finding governments guilty of human rights violations, and better
accustomed to judicial independence. As introduced earlier, we use
Freedom House civil liberties scores as a measure.

Second, we expect that judges from powerful countries will be more
successful in elections. There are various rationales for this: the ICTs
need the support of strong countries; weaker countries may feel com-
pelled to vote for candidates from stronger nations; stronger states
have greater capabilities to lobby others; and stronger states may be
able to bring forth stronger candidates. We measure relative material
capabilities using the Composite Index of National Capability score
from the Correlates of War project.44

Third, we suspect that judges from countries that are known to be
contributors to global public goods obtain more votes. As such, ICT
judgeships may be rewards for generally cooperative behavior in the
UN. We measure such behavior as the proportion of years in which a
country contributed troops to UN peacekeeping missions in the four
years prior to the election.

43 In fact, the candidacies of those at the bottom of the first ballot are frequently
withdrawn after one round of voting.

44 See the discussion around Table 2.1.
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Table 2.2 Regression of candidate and country characteristics on the
proportion of votes (of the majority threshold) that a candidate receives
in elections to ICTs, 1993–2004

ICTY ICTR combined

coefficient SE coefficient SE coefficient SE

(Constant) 0.87 0.10 0.68 0.00 0.84∗∗∗ 0.08

Country characteristics
Civil liberties −0.05∗∗ 0.02 0.00 0.03 −0.04∗∗ 0.01
CINC capabilities 0.60∗∗∗ .15 0.47 0.34 0.59∗∗∗ 0.13
Peacekeeping 0.17∗ 0.09 0.23∗∗ 0.09 0.17∗∗∗ 0.06

participation

Candidate characteristics
Reelection 0.26∗∗∗ 0.00 0.27∗∗∗ 0.09 0.26∗∗∗ 0.06
Academic −0.18∗ 0.09 −0.18 0.14 −0.18∗∗ 0.07
Government official −0.10 0.09 −0.18 0.09 −0.13∗∗ 0.06
ICTR − − − − −0.01 0.05
N 94 54 141
R2

adj .48 .39 .44

Notes: ∗p < .1, ∗∗p < .05, ∗∗∗p < .01. All tests are two-tailed.

Table 2.2 reports the results from the linear regression analysis on
the ICTY, ICTR, and the combined elections. The table reports coef-
ficients as well as standard errors and the outcomes of two-tailed
significance tests. (We also estimated models including common law
origin. This variable was never significant and did not change the
other results.) The results are generally favorable to our hypotheses,
although with some interesting twists.

First, being an academic at the time of election disadvantaged can-
didates considerably: compared with the reference group (candidates
who were judges and domestic legal practitioners at the time of elec-
tion), academics were expected to gain one-fifth less of the share of
the vote needed to get elected. The size of the coefficients on academic
are nearly identical across the courts but the coefficient is only sig-
nificant at p = .07 for the ICTR case owing to the smaller sample
size. In all, though, this is reasonably strong evidence that candidates
who were academics at the time of election had a reduced chance of
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success.45 As a whole, government officials were also less successful in
ICT elections. These results confirm our descriptive analyses.

Second, both civil liberties and power had strong significant effects
in the expected direction for ICTY elections but not for ICTR elections.
An ICTY candidate from a country with the best Freedom House score
was expected to obtain 35 percent more of the necessary majority vote
than a candidate from a country with the worst Freedom House score.
For the ICTR, the effect is essentially zero. Both effects were robust to
the introduction of regional controls.46 Capabilities were positive in
all three regressions, but only significant for the ICTY and combined
models. (This result also holds when including a dummy variable for
P-5 members.)

The only country characteristic that had a strong effect on the elec-
toral fortunes of ICTR candidates was their country’s participation in
peacekeeping missions. A candidate from a country that participates
every year in peacekeeping missions is expected to obtain 23 percent
of the necessary majority vote more than a candidate whose country
never participates. Thus, the idea that ICT judgeships are partially
rewards for good social standing receives support.

It is evident that elections for international criminal judges are not
random events. Four variables, the current position of a judge, her
country’s human rights records, capabilities, and peacekeeping par-
ticipation, together explained 48 percent of the variation in the vote
proportion for ICTY candidates. Thus, the simple model has consid-
erable explanatory value for the electoral fortunes of ICTY judges,
although less so for the ICTR, which clearly received less attention
from the powerful states.

Decisionmaking of elected judges

Introduction

We now turn to the difficult matter of studying whether and how it
matters who serves on the ICTs. In the discussion so far, we have

45 If we instead construct the measure based on the overall careers of candidates,
the measure for academic becomes insignificant.

46 These are dummy variables for Africa, Latin America, Asia, and Eastern
Europe.
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rendered some impressions on this issue, suggesting that some judges
may well be more capable in running an impartial and efficient trial
than others. Moreover, we have suggested that judges may have vary-
ing perspectives on matters of substantive or procedural international
criminal law. That this can be consequential is illustrated by the fol-
lowing quote from a dissenting opinion by Judges Schomburg and
Güney, who argued that “It should not happen that due to shifting
majorities the Appeals Chamber changes its jurisprudence from case
to case.”47

The difficulty is to measure judicial behavior systematically. The
most common approach is to examine separate and dissenting opin-
ions. Such studies are widespread in the study of domestic courts
and have been undertaken for some of the international courts that
allow public dissents,48 in particular the International Court of Justice
(Posner and de Figueiredo 2005) and the European Court of Human
Rights (Voeten 2007 and 2008). Most of the studies on judicial behav-
ior in the international context focus on the extent to which judges
are biased. Bias, in these studies, typically refers to a revealed prefer-
ence among judges toward their own government or governments that
share alliances and/or cultural traits with their national government.

This conception of bias is particularly relevant in the contexts of
supranational adjudication and interstate dispute resolution where
judicial decisions can be categorized as being either for or against a gov-
ernment. In the context of ICTs, bias is less easily defined, although
not irrelevant. For example, judges from NATO countries might be
predisposed toward convictions and long sentences since NATO was
a primary party on the “other side” from most of the defendants. The
only study of this phenomenon, however, found no evidence for this
thesis, although the study was limited to the trial chambers on which
there was very little dissent (King et al. 2005).

Our interest goes beyond bias. Primarily, we wish to test whether
personal attributes of judges, especially their previous job experience

47 Prosecutor vs Dario Kordic and Mario Cerkez, ICTY Case No. IT-95–14/2,
Judgment of December 17, 2004, www.un.org/icty/kordic/appeal/
judgement/index.htm. The dissent was on the accumulation of convictions for
sentencing purposes, an issue on which the ICTs have not been consistent.

48 The most prominent international courts that do not allow public separate
opinions are the European Court of Justice and the World Trade
Organization’s Dispute Settlement body.
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and their domestic legal systems, influence the way they run trials and
make decisions. Studies of the effects of personal attributes on judicial
behavior are common in the domestic context but rare for international
courts.49 They are important, however, for understanding how ICTs
exercise their agency. This section limits its attention to the extent to
which judges vary in their propensities to write separate opinions.

Propensity to write separate opinions

We gathered data on all judgments issued by the ICTY’s trial and
appeals chambers until March 2006.50 This yielded a total of 104
decisions, 34 by the appeals chamber (a five-judge panel) and 70 by
the trial chambers (three-judge panels). On 31 (30 percent) of these
judgments, there was at least one dissenting opinion, separate opinion,
or separate declaration by a judge. In all, 53 of the 376 individual
choices by judges included a dissent, separate opinion, or declaration.51

Separate opinions were much more common on the appeals chamber,
where 60 percent of all decisions included at least one separate opinion
(as compared with only 16 percent on the trial chambers).

Judge Mohamed Shahabuddeen, who is from Guyana and has served
at the ICTY since 1997, was by far the most frequent issuer of separate
opinions: he wrote a separate or dissenting opinion on thirteen of the
twenty-three decisions in which he partook and was thus responsible
for 25 percent of all separate opinions issued by ICT judges. In many
of these opinions, Judge Shahabuddeen did not depart from the sub-
stantive conclusions of the majority but rather set out (often at great
length) a different rationale for reaching those conclusions. The Amer-
ican and other Western delegations were initially hopeful that Judge
Shahabuddeen, a former judge on the International Court of Justice,
would become the next president of the court. Apparently, however,
his behavior on the court did not endear him to his initial supporters.52

49 For an exception, see Bruinsma (2006).
50 Based on publicly available information at www.un.org/icty/cases-e/

index-e.htm. The analysis in this section is preliminary as the data have not yet
been checked exhaustively.

51 For the moment, we do not distinguish between these. We will undertake a
more fine-grained analysis once we have a full and appropriately checked
dataset.

52 Interview with Michael Matheson, December 13, 2006.
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Table 2.3 Probit regression on issuing a separate opinion on trials at
ICTY (entries are marginal effects and robust standard errors clustered
on judges)

Model A Model B Model C

Marginal Marginal
effect SE effect SE coefficient SE

Appeals Chamber .20∗∗∗ .02 .17∗∗∗ .03 .17∗∗∗ .04
Common Law .07∗∗ .04 .06 .04 − −
Shahabuddeen − − .14∗∗∗ .06 .19∗∗∗ .05
Proportion of

Common Law
Judges on Panel

− − − − .13∗ .08

Academic .04∗ .05 .03 .05 .03 .05
Judge .16∗∗∗ .04 .13∗∗∗ .04 .12∗∗∗ .04
N 321 321 321
Pseudo R2 .175 .185 .190

Notes: ∗p < .1, ∗∗p < .05, ∗∗∗p < .01. All tests are two-tailed.
Constant in equation but omitted from table as marginal effect has no meaningful
interpretation. Predicted probability at x-bar was .103 and .106 for the respective
equations.

The next most frequent writers of separate opinions were Judge Patrick
Lipton Robinson (five of twenty trials), a judge from Jamaica who has
served on the ICTY since 1998, and Judge Wolfgang Schomburg (four
of fourteen), a judge from Germany who has served on the ICTY since
2001.

Table 2.3 reports the marginal effects and robust standard errors
clustered on judges from a probit regression. The dependent variable
takes the value 1 if a judge wrote a separate opinion, dissent, or sep-
arate declaration in a judgment or decision. The analysis controls for
whether a decision was issued by the appeals or trial chamber.

We test two explicit hypotheses. First, we would expect that judges
from common law countries would be more likely than their counter-
parts to write public separate opinions. A central difference between
common law and civil law legal systems is that public dissents are
generally allowed in the former and not in the latter. Hence, socializa-
tion theory would suggest that judges from common law countries are
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more likely publicly to display separate opinions, whereas judges from
civil law countries are more inclined to keep silent when in disagree-
ment. The results from model A confirm this expectation: judges from
common law systems were significantly more likely to write a sepa-
rate opinion than were judges from other legal systems. The effect,
however, did not reach conventional levels of statistical significance
once we accounted for the unusual behavior of Judge Shahabuddeen
through the inclusion of a dummy variable. Moreover, the size of the
effect was modest: being from a common law legal system increased
the probability of a separate opinion by only 7 percent. These results,
then, indicate that the influence of domestic legal systems on individual
judicial behavior is minor.

The effect could, however, reside in the interaction between com-
mon and civil law judges. Common law judges, who are generally
more comfortable writing separately, might influence their civil law
colleagues once they are working together in an international setting.
Indeed, it would be only natural for judges on international courts to
learn from each other, despite differences in their professional back-
ground and legal cultures.

Interestingly, we find some support for such effects. Of the twenty-
three judgments in which no common law judge partook, twenty-two
were unanimous.53 Moreover, there is a moderately positive statisti-
cally significant correlation between the proportion of common law
judges on a panel and the proportion of minority opinions.54 Model C
in Table 2.3 lends more rigorous support to this hypothesis: the larger
the proportion of common law judges on a panel, the greater the prob-
ability (by 13 percent) that any judge writes a separate opinion. It is
notable that model C fits the data better than does model B. This sug-
gests that the proportion of common law judges on a panel is a better
predictor for whether a judge will write a separate opinion than the
actual domestic legal system of origin of that judge. We believe that
this does provide some evidence of influences that emerge once a judge
joins the international bench.

A second thesis is that professional socialization may affect the ten-
dency to write separate opinions. Most notably, we would expect those

53 This could, of course, be due to a selection effect where unbalanced panels (in
terms of representation of domestic legal systems) occur on minor cases where
dissents are unlikely.

54 Pearson R = .19, p = .059.
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ICT judges whose previous experience was primarily as a judge or as
an academic to be more inclined to write separate opinions than those
who primarily earned their living as government officials.55 Academics
tend to have strong opinions on matters that concern their subject area
and are generally inclined to share those opinions with others. Judges
are also more used to expressing public dissent, certainly compared
with government officials who are generally socialized to keep their
disagreements behind closed doors.

The results strongly confirm the finding for those whose primary
experience was as a judge: judges were 16 percent more likely to
write separate opinions than were government officials (13 percent
after controlling for Judge Shahabuddeen). The effect is less strong
for academics (3–4 percent) and only significant in one specification
(model A).

We also tested whether there were similar composition effects as
for domestic legal systems but we did not find that judges were more
likely to write separate opinions when they served on panels with
disproportionally large numbers of academics or judges.56 Thus, the
effect of professional socialization does appear to influence judges at
the individual level.

Conclusion

This chapter has offered a first investigation into the agency of interna-
tional criminal judges. With the advent of the ICC, this has become an
increasingly important category of global governors but we know very
little about who these judges are, how they were selected, and how
they behave once selected. Our analysis has shed some light on these
questions, although much remains to be done, especially with regard
to the last question.

Our first contribution was to identify theoretical accounts of the
selection process and of judicial accountability. We then tested the
implications of these accounts with data from the ICTY and ICTR.
It is clear that none of the individual theoretical perspectives provides
an entirely satisfactory account of agency in the international criminal
justice system. This is not surprising, given the relative lack of attention

55 See Bruinsma (2006).
56 Results not shown in Table 2.3 but are available from the authors.
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for global governors in the theoretical literature, as identified in
chapter 1 of this volume. The challenge, then, is to find ways to com-
bine insights from these perspectives into a cohesive theory.

We are not fully there yet, but we would like to point to some ways in
which synthesis is possible. First, it is clear that the approaches are not
always fundamentally in contradiction with each other. The realist and
P–A accounts rely on highly similar mechanisms, with realists being
somewhat less convinced by the need for independent international
judges and somewhat more impressed by the tools governments use
to rein in ICTs. Both the credible commitment and the constructivist
logic stress legitimacy as an important source of authority and point
to the role of NGOs as watchdogs. Moreover, the credibility of a
commitment to an independent ICT may be a matter of degree (or
one of multiple goals that states have) rather than an absolute tying of
hands. This reaffirms the point from chapter 1 that different sources
of authority overlap.

Second, the P–A and realist accounts point to areas where gov-
ernments should constrain judges but they also provide convincing
rationales for why states often do not have strong interests at stake
in issues that concern ICTs. Most notably, none of the ICTs’ pow-
erful supporters expected to be directly subjected to their rulings. It
is not entirely unreasonable, then (and the empirical record suggests
as much), that the development of international criminal law was of
little concern to most governments. If anything, governments cared
about the efficiency of the courts and the perception that the rulings
were fair. Perhaps sociological approaches provide the most promising
account of how the ICTs used this opportunity to exercise authority,
maybe in ways not anticipated by the ICTs’ founders, yet still within
a broad set of constraints made clear by powerful states (for example,
no prosecution of members of NATO).

A picture emerges of an issue area where governments were gener-
ally quite happy to let others (judges) develop rules as long as these
remained within a rather wide zone of discretion. Governments mostly
exercised fire-alarm oversight by, for example, replacing judges who
fell asleep during trials. They also developed a common understanding
of a profile of an international criminal judge, a vision that culmi-
nated in a new process for the election of ICC judges that specifically
highlights experience in criminal trials. This does not mean that gov-
ernments generally agreed with the rules that judges developed. Quite
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to the contrary, many of the new rules and interpretations of interna-
tional criminal law would have been unlikely candidates for passage
in the traditional lawmaking settings, such as multilateral treaty nego-
tiations. As such, these new ways of creating rules deserve our attention
even if they do not run against the immediate interests of the power-
ful. Moreover, these new rules, especially new interpretations of the
definition of genocide, may well affect states in unanticipated ways in
the long run.


